
SUPREME COURT OF iKDEIA 

LIST OF RFPi'TTABLE NUTTERS 

i.'STTO. iOF 2003 


S. NO. 

CAL S£ TULL bUi 

i*- •• 

DATE 

1 . 

CiL A.No. 15 of 20C2 

Lallu Manjhi and Anr. 
v. State of Jharkhand 

Criminal 

7.1.2003 

■> 

CrJ. A. Nos.65 1-652 of 

Rajendra Shantaram Todankar 
v. Stale of Maharashtra and Ors. 

Criminal 

7.1.2003 

3. 

Crl. Appeal Nos. 1 5 *0-3 1 of 1 99: 
State of Karnataka v. M.V. 
Manjunathegowda and Anr. 

Criminal 

-do- 

4. 

Crl. Appeal Nos. (PI -78 lv<7 

State of Rajasthan^ Singh 

3nd Ors. 

-do- 

8.1.2003 

5. 

Crl. AppealNos. 1150-1151 of 2001 
Chittarmalv. State of Rajasthan 

-do- 

-do- 

6. 

Crl. A. No. 1988 of 1988.1996 
Guruchnran Kumar & Artr.v. 

State of Rajasthan 

-do- 

-do- 

7. 

Civil Appeal No. 1 19b of 1996 
Shard? Devi"''. Slat ol Bihar & .\nr. 

Chii 

-do- 

8. 

Reference No. 1 of 2002 
{Under .Article 31 ~ 1) of the 
Constitution of IndL 

-do- 

13 1 2003 

9. 

Civil Appeal No. 2693 of 2000 

M s. hasland Co^Knes. Coimbatore 
v. The Collector of Central Excise. 
Coimbatore 

-do- 

13.1.2003 

10. 

Crl. Appeal No. 1097 of 1999 

Ram Naratn Poph* v. Central Bureau 
of Investigation 

Criminal 

14.1.2003 



11. Civil Appeal Nos. 11651-1165 Tax 14.1.2003 

Ms. Alpine Industries v. Collector 
of Central Excise. New D elhi. 


12. CA.No. 6302 95 

Kedia Agglomerated Ms. C*s i-t a. . Tax 1 -t. 1.2003 

Collector of Central Excise 

13. C.A.No. 321 99 

BadrinarayabnChunilalBhuiada v. CM 15.1.2003 
Govindram Ramgopal Mundada 

14. C.A.No.288 2003 
Achaldas Duigaji Oswal 

(Dead) throusji Lis. v. CM 15.1.2003 

Ramvilas Gngabisan Heda (Dead) through 
Lrs. & Ors. 

15. CrlANo. 498.2000 

Zafar v. State of U.P. Crmnnai 15.1.2003 

16. C.A.No.9927 96 

State of Karnataka v. Vishwabarathi House CM 17. 1.2003 
Building Coop. Society & <>s. 

17. CrL Mi$c.P. N 0.9478 200 . • 

Maliyakkal Abdul Azeez v. Criminal 17.1.2003 

Assistant Collector. KeraL & Anr. 

18. C.A.No.16338/96 

Union of India & Ors. v. AP.Bajpai & Ors. Service 20.1.2003 

19. C.A.No.2421 2001 

Sri Justice S.K.Rav v. StaR of Orissa & Ors. Civil 20. 1.2003 

20. \V.P.(Cii ) No. 87 2002 

Darpan Kumar siiarma ■& Dhaifcan Kumar Sharnia 

v. State of Tamil Nadu & Ots. Criminal 20. 1.2003 

£QEEK£NDOI: REPORTABLE NO. 

1. C.A.No.2227.2000 521,2002 

M s. Precision Steel & Eng. Works & Anr. 

v. Prem Deva Niranjan Degva Tayal 

2. S.L.P.(C) No. 11 890/2002 ’ 556/2002 

Beg Pvai Singh v. State of t .P. & Ors. 


DATE 

9.12.2002 

18.122002 


3. CA.No.2898 2000 

Atma S.B«rar v. Mukhtiar Singh 


529' 2002 


12.122002 



4. C.a.No. 8322 2001 

r^ahEkcttihamics&Hj’dropowerLld. 539/2002 17.12.2002 

State of Kerab&Ors. 

5. C.A.No.2474 99 

R.KapilNath^ad) v. Krisl.ua 5322002 13.112002 

6. CrL.ANo.620 95 501/2002 3.122002 

Joseph v. State of Kerala 

7. C.A.No.81312002 

N.CDaga v.Inder Mohan Singh Rana 516/2002 5.122002 

8. CrLA.No.824/2002 

OmPrakeshf Rajav. 517/2002 5.112002 

State of Uttaranchal 

9. C.ANe.5385'2001 

New India Assurance Co. Ltd. etc. v. 508/2002 3.12.2002 

Asha Rani &Qr$. 

10. CrLA.No.15/2002 

La2u Manjhi& Anr. v. State of Jharkhand 1. 2003 7.1.2003 

11. C. ANo.5124 .. i 

Siuhila v. Hnd .'.All. i- »Ve. 547/2002 17.112002 

Linda&Ors. 

12. Cii.ANo.824 20*. 2 

OmPrakash.fi Raja 5172002 5.12.2002 

v. State of Uttranehal 

13. CrlA.No.538 94 

State cfltay^v. Mange Ram 528/2002 11.12.2002 


***** 



SUPREME COURT OF INDIA 


LIST OF REPORTABLE MATTERS 
LIST NO. 2 OF 2003 

SL.NO. CAUSE TITLE SUBJECT 

21. C.A.Nos. 4598-4612/94 

G.S. Auto International Ltd. ve. Tax 

Collector of Central Excises. Chandigarh 

22. C.A.No. 63622000 

A.P.S.R.T.C. St Air. v. Service 

S.Narsagoud 

23. Crl.ANo.70/2003 ' 

U.Dhar & Anr. v. State of Criminal 

Jliarkliand & Anr. 

24. C.ANo. 177 2000 

The Commissioner of Police. Serv ice 

Hubli & Anr. v. R.S.More 

25. Crl.ANo.82, 2003 

Rizan & Anr. v. State of Chhatisgarh 
through the Chief Secretary , Govt, of Criminal 
Chhatisgarh, Raipur, Chhatisgarh 

26. C.A.No. 11458/95 

Comptroller & Auditor General v. Serv ice 
Kamlesh Vadilal Mehta 

27. CANo.3781/99 

State Bank of India Sc Ors. v. Service 
K.P.Narayanan Kutty 

28. C ANo.4 22/2003 

Modi Entertainment Network & Anr. v. Civil 
W.S.G.Cricket PTE. Ltd. 

29. CrlA.No. 789/2002 

Bhagvvan Singli & Ors. v. Criminal 

State of M.P. 


DATE 

15.1.2003 

15.1.2003 

20.1.2003 

21.1.2003 

21.1.2003 

21.1.2003 

16.1.2003 

21.1.2003 

23.U003 



30. C.A.No.5 101/96 


Ghaziabad Development Authority v. Civil 23.1.2003 

Arioop Singh Sc Anr. 

31. CA.Nos.981 -990/2002 

Oriental Insurance Co. Lid. v. Civil 24.1.2003 

Devireddy Konda Reddy Sc Ors. 

32. C.A.Nos. 2185-88/94 

Union of India & Ors. v. Civil 24.1.2003 

M s. Chowgule Sc Co. Ltd. & Ors. 

33. C.P.Nos.280-281/2000 IN 

S.L.P.(C)No. 5393-94/99 Civil 24.1.2003 

K.C.G.Vcrghese v. K.T.Rajendran Sc Anr. 

34. Crl.ANo.905/95 Criminal 24.1.2003 

State of Karnataka v. Mohamcd Nazeer Babu 

^5. W.P.(C)No : 407/2001 

Ms.Neelu Arora & Anr. v. U.O.I. & Ors Education 24.1.2003 

36. CrlANo. 662/95 

State of Karnataka v. Shariif Criminal 27.1.2003 

v^7. W.P.(C)No. 393/2002 

Supreet Batra & Ors. v. U.O.I. Sc Ors Education 27.1.2003 

38. CANo. 59/2001 

High Court of Judicature tor Rajasthan v. Civil 27.1.2003 

P.P.Singh Sc Anr. 

39. C.A.No.2606-07/2001 Tax 27.1.2003 

N.Bagavathy Ammal v. C.I.T., Madurai Sc Anr. 

40. CriANo. 129/2003 

Ajay Mitra v. State of M.P. Sc Ors. Criminal 28. 1 .2003 

CORRIGENDUM REPORTABLE NO. DATE 

15. S.R.C.No. 1/2002 

Under Article 143( 1 ) of the 
Constitution of India 


442/2002 


28.10.2001 



3 


16. S.R.C.No. 1/2002 

Under Article 143(1 ) of the 442/2002 

Constitution of India 

17. S.R.C.No. 1/2002 

Under Article 143(1 ) of the 4422002 

Constitution of India 

18. C.A.No.5385/2001 

New India Assurance Co. Ltd. v. 508 . 2002 

Asha Rani Sc Ors. 

19. C.A.No.3665-3758/95 

State of Gujarat v. 509/2002 

M s. Arvind Mills St Ors. 

20. C. A. No. 8003/2002 

Bhavnagar University v. 507/2002 

Palitana Sugar Mill Pvt. Ltd. 

21. W.P.No. 132/88 

Ex.Capt. Harish Uppal v. 544/2002 

Union of India Sc Am. 

22. C.A.Nos.33 50-54. 93 

Shrimoni Gurdwara Parbandhak 505/2002 

Committee. Amritsar v. Bagga Singh Sc Ors. 

23 T.C.^C) No.80'2002 

Onkar Lai Bajaj etc. v. U.O.I. Sc Anr. 564 2002 

24. C. A. No. 8 54/2002 

Bank of India Sc Ors. v. 552/200 2 

O.P. Swaranakar etc. 

25. C.A.No.4023/2002 

Shaligram Shrivastava v. 563/2002 

Naresh Singh Patil 

26. C.A.No.821 12001 

Director of Income Tax v. 5372002 

M s. Bharat Diamond Bourse 


28.10.2002 

28.10.2002 

3.12.2002 

4.12.2002 

3.12.2002 

17.12.2002 

3.12.2002 

20.12.2002 

17.12.2002 

19.12.2002 

16.12.2002 


******* 




SUPREME COURT OF INDIA 
LIST OF REPORTABLE MATTERS 
LIST NO. 3 OF 2003 


SI NO. CASE TiTLE 


SUBJECT DATE 


41. C.A.Nos.630-32 2003 

L'h irat Lai Baranwal v. Civil 

.rendra Kumar Agarwal 

42. CA.No.3946 200 f 

Public Services Tribunal Jar Av.uchtieu Service 

v. State of U.P. & Anr. 

43. C.A.No.36‘58 94 

State of Gujarat Si Ors. v. Civil 

Saurashlra Cement Si Chemical Ind. Ltd. 

44. C.A.No.639 2003 

Rourkela Shramik Singh v. Labour 

Steel Aut! oritv - of India Ltd Si Air. 

45. C.A.No.635 2003 

Dai al Singh Si Ors. v Civil 

Union of India & Ors. 

46. Cri.A.N,'.S8‘)2001 

Central Bureau of Investigation Criminal 

V. A>liiq Hussain Faktoo & Ors. 

47. Cri.ANo.167l 95 

Anar Singh v. Bahvinder Sinah Si Ors. Criminal 

48. CA.No.4958 94 

Collector of Customs. Bombay v. 

M s, Elephanta Oil <fe Industries Ltd. Bombay Tax 

49. C.A.No. 4622 2000 

Director General R.P.F. Si Ors. v. Service 

Ch.Sai Babu 

50. CANo.726 2001 

Dhananjay v. Chief Executive Officer, Zila Service 
Panshad, jalna 


29.1.2003 


29.1.2003 


29.1.2003 


29.1.2003 


29.1.2003 

30.1.2003 

31.1.2003 

31.1.2003 

29.1.2003 

30.1.2003 



51. CANo.137 99 

High Court of Judicature at Bomay through 



Registrar & Anr. \ . Brij Mohan Gupta 
(Dead) through Lrs. & Anr. 

Scirice 

23.1.2003 

52. 

C A.No.64^7 2002 




U.O.I. & Ors. \ . Diur Singh China. 

Senice 

4.2.2003 


Colonel (Retd.) 



53. 

CA.No.578! 99 

State oi'U.P. & Anr. etc. 

Tax 

4.2.2003 


v. NO.I & Anr. 



54. 

ClC.No.488 96 

Bharat v. State of M.P. 

Criminal 

30.1.2903 

55, 

C A. No. 507? 98 




Nayntddift k Ors. v. 

Civil 

28.1.2003 


Sit j Ran: Aganval 



56, 

C A. No. 1024 2003 




H.Gangahanunte Gouda v. 

Service 

5.2.2003 


Karnataka Agro Industrie' Corpn. Ltd. 



57. 

CANo. 157794 




Food Corporation of India v. 

Surendra. Devendra k Mahendra Transport 

Arbitration 

5.2.2003 

58. 

59. 

Co. 

C.ANos. 1050-51 2003 

Pin! v U.O.I. & Ors. 

C.ANos. 5689-81 94 

N.Khadervali Salieb 

Senice 

5.2.2003 


(Dead) t>y Lrs. 3: Air. v. 

N.Gudu Sahib (Dead) & Ors. 

Civil 

5.2.2003 

60. 

Cr!.A.No,92 2002 

Star. : of M.P. & Air. v. 




Bhola : d Bhairon Prasad Raghuvanshi 

Criminal 

6.2.2003 


A'*#* 



SUPREME COURT OF INDIA 


LIST OF REPORTABLE MATTERS 
UST NO. 4 v 9F , v . ( 2003 

SL. CAS E TITLE SUBJECT DATE 

61. CANo. 1058 2003 

Sanvan Kumar & Air. v Civil 622003 

Madan Lai Aggarvvai 

62. C .A. N os. 1 008- 1 009 2003 

Prema (Dead) through L.rs v. C;v!l 4.2.2003 

Surat Singh & Ors. etc. 

63. CANo. 1578/94 

Rikni Ram <fc Air. v. Civil 5.2.2003 

Sint.Sukhrania & On. 

64. CANo. 9265/95 

M.T.W.Tenzing Namgya! Ors. v. Civil 5.2.2003 

Motilal Lakhotia & Ors. 

65. CANo.818.2001 

Kasturi Bai & Ors. v Anguri Chaudhary Civil 52.2003 

66. C.A.No.557 2003 

SadhanaLodh v. National Insurance Civil 24.1.2003 

Co. Ltd. & Anr. 

67. CANos. 12043-12054'95 

Collector, Central Excise. Madras etc. Tax 622003 

v. M s. I.T.C.Ltd.. Bihar etc. 

68. CANo. 10622003 

Municipal Corporation of Delhi & Ors. v. Civil 622003 

Intnl. Securin' & Intelligence .Agency Ltd 
69' CANo. 1068 2003 

St. Johns Teachers Training Institute 

v. Regional Director. National Council for Education 72.2003 

Teacher Education & Anr. 

70; CA.No.5351 95 

Kunjuanam Antony (Dead) by Lrs. v. Civil 622003 

State of Kerala & Anr. 

71* C ANos2123-2 124 94 

T.N.Dadha Pharmacedinicals v. Tax 522003 

Collector of Central Excise. Madras 



4.2.2003 


72. CANo.423199 

Renr. Devi v. Mahendra Singh & Ors. Civil 

73. Cr‘A.No.1 139 2000 

State through Narcotics Control Bureau Criminal 11.2.2003 

Kuhvant Singh 

74. Crl.A.No.445 93 
Radha Mohan Lai v. 

Rajasthan High Court (Jaipur Bench ) Criminal 1 1 2.2003 

75. C.A.No.59842000 

Regional Manager, U.P.S.R.T.C.. Etavvah Service ] 1.2.2003 

& Ors. v. Hoti Lai & Anr. 

76. CA.No.568S 2003 

Ram Ahsrey Singh & Anr. v Service ' 11.2.2003 

Ram Bux Singh &. Ors. 

77. CANo. 34332000 
Chairman & Managing Director. 

United Commercial bank & Ors. v. Service 112.2003 

P.C Kakkar 

78. C ANos. 14562-14563 So 

Archana M.Kainath v. Canara Bank & Anr. Civil 6.2.2003 

79. CA.No. 6745 99 

M e. Cudila Laboratories Pvt. Ltd. Tax 13.2.2003 

v C.C.E. Vadodra 
8C. CANo 91 0200 i 

Balwant Singh & Ors. v Civil 28.1.2003 

Aiat.d Kumar Sharma & Ors. 


***** 



SUPREME COURT OF INDIA 


LIST OF REPORTABLE MATTERS 
LIST NO. 5 OF 2003 


SL.NO CAUSE TITLE 

81. CANo. 1789*2000 

SUBJECT 

DATE 

Kuoal Singh v. U.O.I. & Air. 

82. CrlANo.139'96 

Service 

13.2.2003 

Anil Kumar v. State of U.P. 

83. C.A.Nos. 1296-972003 

Criminal 

13.2.2003 

State oi Maharashtra v. 

Jaiaaon Municipal Council & Ors. 

84 CANo. 152 94 

Civil 

14.2,2003 

Subha sis Bakshi & Ors. v. 

W.B. Medical Council & Ors. 

85. CANo. 13 17 2003 ‘ 

KalUh Nath Agrawal & Ors. v. 

Education 

14.2.2003 

Fradesluya indstoflm. Corpn. of U.P. Air. 
86. CANo 2399 96 

Labour 

14.2.2003 

G.Bassi Reddy v. International Corpn. Research 
Instl. & Air, 

87. C A.No.2283 98 

Civil 

14.2.2003 

^honkar Popat Gaidhani v 

Hiramun Umaji More (dead) by Lrs. & Ors. 

88. C.A.No.51 78 97 

Civil 

14.2.2003 

Kuldip Chand & Air. v, 

Civil 


Ad\ Kate Genl.to Govt. of H.P. Ors. 

89 CANo. 2148 98 


14.2.2003 

M V Skank?r Bkat & Air. v. 

Claude Pinto Since Deceased) bv Lrs. <C Ors 

99. C A No. 5 193 97 

Civil 

14.2.2003 

Abati Bezburuah v. 

Civil 


Dy. Diivctor Gen. Geo Survey- of India A A^r. 

91;. C ANos.4908-491 1 2002 

M s. D.L.F.Qutab Enclave Complex Educational 


14.2.2003 

Charitable Trust v State of Han ana Ors. 

Civil 

17.2.2003 



-J 


92. CA.No.2065 2000 

Stale ol U.P. <& Ors. v. 

Smt. Janld Devi Pal 

Civil 

13.2.2003 

93. CANos. 1376-1377- -2003 

Banarsi & Ors. v. 

^ Ram Phal 

Civil 

17.2.2003 

94. CA.No. 1374 2003 



Commissioner of Sales Tax <fc Ors. 

Civil 

17.2.2003 

v. M s. Subhash <& Co. 

95. C A.Ne.65 19 94 

Pamuru Vishnu Vinodh Reddy v. 

Civil 

17.2.2003 

Chiilakuru Chandrasekhara Reddv & Ors. 
96. CrlA.No.229 2003 

Ghapoo Yadav Ors. v. 

Criminal 

17.2.2003 

State of M.P. 

97. W.P.(C) No. 12598 85 

Sh. Kirshna Gvanoday Sugar Ltd. & Anr. v. 

Civil 

18.2.2003 

State of Bihar 

98. CANo. 3961 2001 

Lalit Popli v. Canara Bank & Ors. 

Service 

18.2.2003 

99. C.A.No.7744 97 

Dr .( Mrs . ) C hanchal Goyal v . 

Somce 

18.2.2003 

State of Rajasthan 

100. C.A.No.253 i/2001 etc. 

Maan Small v. U.O.l. <N: Ors. 

Service 

18.2.2003 

CORRIGENDUM 

REPORTABLE NO. 


28 CANos. 1296-97 2003 

The State of Maharashtra & Am*. 

83 2003 

14.2.2003 

\ The L algae u Municipal Council & Ors 

29.E.P.N0.1 2002 

Charan Lai Sahu v. 

526 2002 

11.12.2002 

Dr.A.P.J Abdul Kalam & Ors 

3i.CA.No.4594,95 

Mahih Bairanci « Dead) 
through Lr>\ <& Ors. v. 

560 20u2 

19.12.2002 

Badri ba: W o Jaeannath & Am . 




****** 



SUPREME COURT OF INDIA 


LIST OF REPORTABLE MATTERS 
LIST NO. 6 OF 2003 


S.NO. 

, CAUSE TITLE 

SUBJECT 

DATE 

101. 

C.A.No. 5168 98 

Welfare Assocn. A.R.P. 

Maharashtra Sc Anr. v. 

Ranjit P. uobil Sc Ors 

Civil 

18.2.2003 

102. 

C-A.No. 9393 95 




C h andraraohan Ramchandra 

Path Sc Ors. v. Bapu Koyappa 

Civil 

19.2.2003 


Pa til (D) through L r s. Sc Ors. 



- * 

i 

C A.Nos.4728-4732 89 




K.T Venkatagiri & Ors. v. 

Tax 

13.2.2003 


Slate of Karnataka Sc Ors. 



K4. 

CA.No. 14 1*7 2003 




Ramgopal Sc Anr. v. 

Balaji Mondir Trust Sc Ors. 

Civil 

19.2.2003 

10: 

C-A.No. 672 2001 

Mathew F. Thomas v. 

Kerala Su r Civil Supply 

Corpn. Ltd. Sc Ors. 

Service 

19.2.2003 

106. 

CTLA.No. 336 96 

Uday v. 

State Karnataka 

Criminal 

19.2.2003 

107. 

G. A. No. 3292 93 

G.Chrishudas Sc Anr. v. 

Anbiah (D) Sc Ors. 

Civil 

19.2.2003 

I OS. 

Crl.ANo.486 96 

State of U.P v. 

Premi & Or*. 

Criminal 

20.2.2003 



CANo.7805 2001 


Suba! Paul v. 

Maiiua Paul Sc Anr. 

Civil 

13.2.2003 

C.A.No.42- 93 

Siddegowda v 

A ssi -;tanl Commissioner Sc Ors. 

Civil 

13.2.2003 

C A. No. 3 v 69 9 5 

Ms. P.& B Pharmaceuticals f'P) Ltd. 
Collector of Central Excise 

C .A. v..-. i 502-1503 2003 

Daewoo Motors India Ltd. v. 

Tax 

19.2.2003 

union of India Sc Ors. 

Civil 

20.2.2003 

C.A.Xo. 1 3275 96 

ImdadAli v. 

Kesha v Chand Sc Ors 

Civil 

[9.2.2003 

C .A. No. 7122 97 

RaGCr Singh A Ors. v 

Kavtar Singh Sc Ors. 

Civil 

25.2.2003 

C.ANo.il632 95 

Nomdcv Vyankst Ghadge Sc Anr. v. 
Chandrakaut Gail pat Ghadge Sc Ors. 

G.A.No.6634 95 

Sohyadr- Sakakari Safchar 

Civil 

25.2.2003 

Karkhana Ltd, v 

Collector of Central Excise. Pune 

C .A.No.8 i> So 94 

Tax 

25.2.2003 

Chief Conservator of Forests. 

Govt, of A.P. v. The Collector 
& Ors. 

CA.No. 1495 93 

Civil 

18.2.2003 

Agriculture Market Committee. 

Civil 

25.2.2003 


Ra/am Sc Anr. v. Rajam Jute Sc Oil 
Millers Association. Raj am 



Tax 


26.2.2003 


] 19. CANos. 594 1-5942 '99 

Ms. Ainco Catteries Ltd.. Bangalore 
v. Collector of Central Excise. Bangalore 
120. C.ANo. 1411*95 

Eorbes Gokak Ltd. v. Collector 
of Cential ExciseL Aurangabad 


Tax 


CORRIGENDUM REPORTABLE NO. 


32. CA.No.5168-98 

Welfare Association 101 2003 

A.R.P.. Maharashtra Anr. 
v, Ran; it Gollil & Ors. 

33. C.A.No- . 3978-79 9S 

Aja> Kumar Bhuyan & Ors. v. 5(34 2002 
State of Orissa 

34. CANos.1027-2S.92 

S . Arnarjit Sin gh Kalra t D) by 550 2002 

Lrs. & Ors. ^ . Smt. Pramod Gupta 
i Dead) by Lrs. <£ Ors. 

35. CANo. 8599-2002 

Sunil Kumar Rana v. 561 2002 

State of Havana & Ors 

36 CA.No.7247 95 

Jinia Keoticn <£ Ors. v. 572 2002 

Kumar Sitaram Manjhi Ors. 


37. CA.No.321 99 

Badrinarayan Chu nilal Bhutada i 3 2003 

\. Go vie dram Ram Gopal Mundada 


38. CA.No.2399 86 

G.Bassi Reddy v International 86. 2003 
Corpe Research Instl. & Anr. 


26.2.2003 

DATE 


18.2.2003 


3.12.2002 


17.12.2002 


19.12.2002 


20 . 12.2002 


15.1.2003 


14.2.2003 



4- 


59. CA.Nos.4o/ 9-80 96 562 2002 19.12.2002 

P.C Ashi & Ors. v. The Accountant 
Genet al. Ahmedabad & Ors. 

40. CANo. 14198 96 72003 8.1.2003 

Sharada Devi v, State of Bihar & Air. 

41. C.A.Nos. 854 2002 etc. etc 
Bank of India k Ors. v. 

O.P. Swarnakar etc. 

42. CANos. 4728-32 89 
K.T.Veiikatagiri k Ois. v. 

State of Karnataka & Ors. 

44. CANo, 59 2001 


High Court of Judicature for 

382003 

.. 27.1.2003 

Rajasthan v. P.P.Singlt & Anr. 



Cri.A.\'o,88° 2001 

46 2003 

30.1.2003 


Central Bureau of Investigation v. 
Ashiq Hussain Faktoo & Ors. 


5522002 17.12.2002 

1032003 13.2.2003 
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SUPREME COWRY OFlW»/ 


1. 1ST OF RF.PORTABT.F. 


T.TST NO. 

8 OF 2003 


S.NO. CAUSE TITLE 

SIJR$ECj* 

L : A .7F 

141. C.ANo.4731/99 

Dwarkaprasad 



v. Niranjainfc Anr. 

142. CriANos. 1656-63 95 

Dv. Chief Controller of 

Civil 

4.3.2003 

Imports & Exports v. 

Roshauial Agarwal Sc Or;. 

143. CA.No. 2664/99. 

Criminal 

5.3.2003 

Union of India v. 

Justice (Retd.) S.NNacena Sc Ors. 

Service 

20.2.2003 

144. C.A.No 4702/94 



International Coach Guilders Ltd. v. 
Karnataka State Financial Cc pr 

145. CANo. 10910/96 

Chil 

5.3.2003 

SAJoLiuddin v. 

Bangalore Developir cut Authority 

Sc Air. 

Civil 

27.2.2003 

146. C.A.No.865'84 

Thakur Prasad (D) tfrooth Lrs. v. 
Faj Karan (D) by Li > R Ors. 

147. CAN,*. 1 726-28/2 .:C I 

Civil 

4.3.2003 

P._\L T Aa & Anr. v. 

S : ^ : Kerala Sc Or:*. 

148. CANo. 3 897/200 1 

Service 

5.3.2003 

Yogesh Kumar Sc Ors. v. 

Service 

5.3.2003 

Government of NTC Delhi 
& Ors. \ 

149. CANo , 8394/2002 



J JMLD. Alieva jLtd. v. 

Bihar S&teEtectridty Board & Ors. 

Civil 

6.3.2003 



150. CA.No.66/98 

Tej Kaur & Ors. etc. v. 

State of Punjab & Ors. 

Civil 

7.3.2003 

151. CA.No.8079/95 

Sanden Vikas (India) Ltd. v. Tax 

Collector of Central Excise. New Delhi 

4.3.2003 

152. CiiA.No.31 5/2003 

Goaplast Pvt. Ltd. v. 

Shri Chico Ursula D'Souza & Anr. 

Criminal 

7.3.2003 

153. CANo .2054/2002 

U.O.I. & Ors. v. 

B.N.Jha 

Service 

7.3.2003 

154. CrlANo33 1/2003 

Orissa State (Prevention and 
Control of Pollution) Board v. 

Ms. Orient Paper Mills & Anr. 

Criminal 

10.3.2003 

155. C ANo.879/2000 

BimleshTanwarv. 

State of Haryana & Ors 

Service 

10.3.2003 

T56. CANos. 4852-532000 

N.T.R. University of Health 

Sciences. Vijaywada v. 

G.Babu Rajendra Prasad & Anr. 

Education 

10.3.2003 

157. C ANos.8574-77 2001 

High Court of Gujarat & Anr. v. 
Gujarat Kislian Mazdoor Panchayat 
& Ors 

Labour 

10.3 2003 

158. CANd305£OOl 

State v. 

RPumshtffcham Reddy Ors. 

Education^ 

10.3.2003 

159. C.A.No.7399/2001 

Government of Maharash tra & Ors. 
M/s.Deokpffs Distilllery 

V. 

Civil 

10.3.2003 



160. CANo. 1787/97 

Shyama Charan Dash & Ors. v. Service 

State of Orissa & Anr. 

CORRIGENDUM: REPORTABLE NO. 

46. CANo.7399/2001 

Government of Maharashtra & Ors. 1 59/2003 
v. Ms. Deokar's Distillery’ 

47. CA.Nos.1296-972003 

The State ofMak. isatra & Anr. 83/2003 

v. Jiilgaon Municv Council & Ors. 

48. W.P.(C)No.393/:002 

Supreet Batra & Ors. v. 37/2003 

U.O.I. & Ors. 

49. Cri.A.No.82/2003 
Ri7S:i & Anr. v. 

State ofChhatisgerh Tlirough 25/2003 

the Chief Secretary. Govt if 
Chi- sgarh Raipu 

50. CANo.2957/97 

Lalit Kumar Jain £ A::.r. v. 230/2002 

Jaipur, Traders Corps. Pvt. Ltd. 

51 . IANo.670/2001 in W.P./C) No.202/95 

K.M.Chinnappa r: T N Oodavamian 449/2002 

Thiramal Pad v. n.O.1. & Ors. 

52. CrlANo.24 5,2001 

Ramilaban Hasmukhbhai Khristi & Anr. v. 

State ofGujarat 334/2002 


11.3.2003 


10.3.2003 


14.2.2003 


27.1.2003 


21 1.2003 


24.4.2002 


30.1022002 


14.822002 



SUPREME COURT OF INDIA. 


LIST OF REPORT ABIE M*'^**S 


LIST NO, 9 OF 2<P 


S.NO. CAUSE TITLE > 

.-ir . 

161. CA.No. 6969*99 

State of Andhra Pradesh & Ors . Civil 

Goverdhanlal Pitt i 

H 32003 

162. C A.No, 1959/2003 

United India Insurance Co.Ltd. v. Civil 

Lehru & Ors. 

282.20Q3 

L .A. 'No. 51 11/20' ‘2 - 

• ihandraSc . Semce . 

^ of Assam & Am*. • 

4.3.2003 

16-i. C.A.:<o. 5982/20* i Service 

T.P.bansal v.State :f Rajasthan &Anr. 

12.3.2003 

X65. CANos. 2309-11-- 2003 ■ 

Secretary. Selection Committee Education 

(MBBS) v. N.Anirudhan (Minor) & Ors 

166. CANos2048-2049P9 

Ram (ranga Coir and Area Development 

AuOoritv & Anr. v. Sheetal Kumar Vaish & 

Ors.' ' Civd 

123.2003 

12.3.2003 

167. C.A.Mo.7539/99 „ . ■ 

Canara Bank & Ors. v. Service 

SkDebasis Das & Ors. 

12.3.2003 

m C.A.No.2313/2003 

Srat.Kafi& Devi V.U.O.I.& Anr. Service 

123.2003 



169. CANo999/200! 

Vtd Prakask& Ors. v. Civil 

Ministry of Industry, Lucknow &Anr. 

170. C ANo.2321/2003 Arm^km 

Mysore Cements Ltd. v. Svedala Barmac Ltd. 

171. CANo. 5662/98 

Manjunath Anandappa Urf. Civil 

Skivappa Hanasi v. Taminanasa & Ors. 


172. SLP(C) No. 16838/2002 

Federation of Railway Oiilcers 
Association & Ors. v. U.O.I. Civil 

173. Cri ANa 383/2003 

B.S.Joshi & Ors. v. Criminal 

State of Haryana & Air 

174. CANo.o2L2002 

HariSha_ l:ar Prasad v Election 

Shahid A!i Khan & Or?. 

175. CANos 1 1441-1 1442 95 Tax 

Collector of Central Excise. New Delhi 

v. M s. Universal Electrical Industries 
& Anr. 

176. CANos . 5472-73/2000 

D.P.Lon v. Collector of Central Tax 

Excise & Customs 

177. W.P.(C) No. 490/2002 

People's Union for Civ il *. Civil 

Lib e nies (PUCL)& Anr. v. 

Unjon of India & Aar. 

178. C^Nos 2358-59^2000 

.G^mmissioncr otCeotral Bseise. Tax 

Alimedabad v. Jalaram Wbod 
CraftsfPjLtd. • 


12.12003 

12.32003 

1332003 

13.3.2003 

13.3.2003 

133.2003 

11.3.2003 


13.3.2003 


13.3.2003 


1232003 





SUPREME coURrm: 
LIST uepobtarEr MAt 
T.TST NO . 10 OF 2 Off* 

S.NO: CAT ?SE Tm f. SUBJECT 

181. C.A310.8182/95 

Slate of West Bengal & Aar. Civil 

v. E.I.T AIndia Ltd. &Ors. 

182. CANo. 61702001 Tax 

National Agricultural Co-operative 
Marketing Federation of India Ltd. & Anr. 
v. U.O.I. & Ors. 

183. C ANo.4589 95 

M s. Sunny Industries Pvt. Ltd. v. Tax 
Collector of Centre! Excise. Calcutta 

184. C.A.No.1295/98 

State of U.P. & h ir. v. Service 


Char.drapal Sing!; & Anr. 

185. Crl.ANo.il/200C 
.Karamiit Singh v. 

State (Delhi Admi^iSf. non) Criminal 

186. tANos.7525-7527 2901 

Della Fanning A Construction (P) . Tax 
Ltd. v. Commissioner of Income Tax 


Delhi 

187. CANo. 7531/95 

U.O.I. & Anr. v. M s. G.T.C. . Tax 
Industries Ltd., Bombav 

188, C a , ' ; n .25382003 

Rajni Kumar v. Sure sh Kumar Civil 

Malhotra&Anr. 

1891 CANo.5565/95 Civil 

Seth Chhnd Ratan V; P|^tt Durga 
Prasad (D) hy Lrs. &6rs. 

190. CANos. 1352-53 93 

Sahebgouda (D) by l*fsl & Ors. CiviLi 
v/Ogeppa & Ors. 

191. CANo 6535/97 

KachaKanti Seva Samity & Anri Civil , 

Shri KachaKanti Devi & Ors. 


1.3.2003 
253200$ 

253.2003 

123.2003 

263.2003 

26.3.2003 

273.2003 

283.2003 
28.3.;j£>03 

28.3.2003 

283.2003 



192. CANo.59332# 


Sharda v. Dharmpal 

Civil 

193. W,P.(C)No. 160/2002 


Mohd. Asiam (S>. Bhure 

Civil 

v. U.O.I.&OB. 


194. CA.No.9l4d/96 



Collector of Central fi'Kise. N.Oelhi Tax 
v. Guru NanakRefr; ^:-r/^'on;G.rpn. 

195. C.A.Mos. 1239-44/2CK ’ ' 

$.M.NTajkar&Qrs v Labour 

Telecom. District Ma nager. Karnataka 

196. CANc.4526/99 

T.Lakshmipathi & Grs. v. Civil 

P.Nitlivananda Redd' & Ors. 

197. CANo. 1648/2001 

M/s.Pclyglass acrylic Mig. Co. Ltd. v. 
Commissioner Customs. Tax 

Vishakhapatnam 

i 198. CAMo. 1527/2000 

D S Parvathamma v Civil 

ASnofrasan 

199. C. - 3615-18?2 r 0T 

Itajav- -n Public Sf-r.: Commission 
& Ar,r v. HarishKt mar Sendee 

Puroh' - d Ors. 

200. CAKo.6238/98 

The General Manager. Department 
of Telecommunications. Thiruvananthapuram v. 
JacobS'o KochuvarkeyKalliath (D>by 
Lb. & Ors. ' Civil 


28.3.2003 


313.2003 

27.32003 

31.3.2003 


313.2003 


313.2003 


313.2003 


1.4.2003 . 


1.4.2003 


***** 



SUPREME COURT OF INDIA 
1. 1ST OF REPORTABLE MATTERS 


1. 1ST NO. 

11 OF 2003 


S.NO. CAUSE TITLE 

201. C ANos.2609- 1 0/2003 

SUBJECT 

DATE 

Arm Group Enterpriese 

Ltd. v. Waldorf Restaruant 
<fc Ors. 

202. Crl ANo.476 2003 

Civil 

1.4.2003 

The State of Maharashtra 
v. Dr.Praf; . I* & Aar. 

203. CANo. 46*1 1 

Criminal 

1.4.2003 

Manorev % Manohar v. 

Board of Revenue (U.P.) & Ors. 
204. C ANo.6782 2001 

Secretary; School Committee. 

Civil 

2.4.2003 

Thimvalluvar Higher Secondary 
School v. The Govt. of Tamil Nadu 
& Ors. 

205. C A.No.263 1/2003 

Service 

2.4.2003 

Roop Kumar v. Mohan Thedani 

206. C .A. Nos. 2634-3 5/2003 
Sh.O.P.Coudhry v. 

Rehabilitation Ministry Employees 

Civil 

24.2003 

Co-operative House Building 

Society & Ors. 

207. IA.No. 1203 In IA.No.22 In 

Civil 

2.4.2003 

W.P.tC)No.4677'85 

M.C.Mehtn v U.O.I. <fe Ors. 

208. CA.No.8328 2001 

Civil 

2.4.2003 

M s . Ahuja Industries Ltd. v. Civil 

State of Karnataka Ors. 

209. CANo 496- 07 

The Land Commissioner Madras & Anr. 

3.4.2003 

v. Raiesvvari 

210. C ANos.805-80699 

Civil 

34.2003 

State of W.B <£ Ors. v. 

Sri Pronab Kr.Sur <& Ors. 

211. C.A.Nos.2690-91/2003 

Civil 

44.2003 

B Janakiramaiah Chetty v. 
AK.Parth?sarthi & Ors. 

Civil 

34.2003 



212. C.ANo.5831/99 


Commissioner of Central Excise 
v. M s. M.P.V A Engg. Industries 
2i3.CANo.6345/; 1 

Tax 

11.3.2003 

Laxminarayan R.Bhartad A Ors. v. 
State of Mahrashtra A Anr. 

214. C.ANo.1341-' % 

Civil 

4.4.2003 

Utkal University A Anr. v. 
Jvotirmavee Navak A Ors. 

215. C.A.No.860'98 

Service 

2.4.2003 

Gunanidki Martha A Ors. v. 

Govt, of Orissa & Ors. 

216. C.ANo.6847/97 

Service 

27.3.2003 

M.D., U.P.Land Development 

Corpn. & Anr. v. Amar Singh A Ors. 
217. CANo.7860.96 

Service 

1.4.2003 

U.O.I. v. Indalco Industries 

218. C.A.No.4 149/95 

Tax 

3.4.2004 

M's. Pawan Hans Ltd. v. 

U.O.I. A Anr. 

Civil 

8.4.2003 

219. P.ibr SL to A.(Crl.) Nos.294 1-42/2002 


Jamail Singh A Anr. v. 
StareofHarvanaAAnr. 

220. CrlA.No.685 2001 

Criminal 

9.4.2003 

Salim Akhtar fa, Mota v. 

State of U.P. 

Criminal 

9.4.2003 


******* 



SUPREME COURT OF INDIA 
T.IST OF REPORT ARIF, MATTERS 
1. 1ST NO. 12 OF 2003 
sm CAUSE TITLE SUBJECT 


221. CA.Nos.3068-69/2003 Civil 

Charanjit Kaur (D) through Propsed Lrs. v. 

IJ.O.I. Ors. 

222. CANos.77-80/2001 

Commissioner of Excise. Tax 

Chandigrah- 1 v. M/‘s.Markfed Vanaspati 
& Allied Industries 

223. Crl.A.No.938/95 

Superintendent of Police, CBI & Ors. v. Criminal 
Tapan Kr.Singh 


224. CANo272/2001 

Phool Badan Tiwari & Ors v. Service 

IJ.O.I. & Ors. 

225. CA.No.3322 2003 

KAAbdul JaU«; v. TAShahida Civil 

226. CANo.332 1/2003 

H.Seshadri v. Civil 

K.R.Natarajan & Anr. 

227. C A.Nos.3 531-32/2002 

T.A.Ahammed Kabeer v. Election 

A.A.Azeez & Ors 

228. S.L.P.(C)No, .m/2002 

Bipinchandra parshottamdas Patel 
(Vakil) v. State of Gujarat & Ors Civil 

229. CANo.l 174/2002 

Sukanya Holdings PvtLtd. v. Arbitration 

Jayesh H.Pandya & Anr. 


DA r E ' 

4.4.2003 

94.2003 

10.4 2003 

3.4.2003 

10.4.20C3 

10.4.2003 

10.4.2003 

14.4.2003 

144.2003 



230. CANo.3064/2000 

PrayagUpnivesh Awas Evam 

Nirman Sahkari Samiti Ltd. v. Civil 

Allahabad Vikas Pradhikar an & Anr. 


231. CANo.1881/99 
V.Swarajvalaxmi & Ors. v. 

Authorised Officer,Land Reforms, Civil 
Medak & Ors. 

232. CriA.No. 574/200; 

LalitaJalan&Anr.v. Criminal 

Bombay Gas Co, Ltd & Ors. 

233. CANos. 7200-720 i ,2001 
Vijaykumar Ramcbandra Bahate v. 

Neela VijaykumarBhate Civil 

234. C.ANo.5866/2900 

State of U.P. & Ors. v. Tax 

U.P.Sales Tax Officers Grade II 
Association 

235. CANo. 12509/96 

West Bengal Govt. Employees Civil 

(Food & Supplies) Ltd & Ors. v. 

Smt.Sulekha Pal (Dey) & Ors. 

236. CANos.967-970/90 

U.O.I. v. Chajju Ram (Dead) by 

Lrs. & Ors. Civil 

237. C.A.No.4703 99 
Commissioner of Wealth Tax, 

Hyderabad v. Trustees of HEH Tax 

238. CANos.9961-62'95 

Arunkumar & Anr. v. Civil 

Shrinivvas & Ors. 


16.4.2003 

16.4.2003 

16.4.2003 

16.4.2003 

164.2003 

J 6.4.200? 

16.4.2003 

16.4.2003 

8.4.2003 



239. C. ANo. 1 05/2002 

D.T.C. Ltd. v. Rose Advertising Arbitration 

240. Crl.A.No.49994 

NarenderaNathKhawarev. Criminal 

Parasnath Khaware & Ors. 

CORRIGENDUM: REPORTABLE NO. 


54. C ANo, 4702 94 
International Coach Builders Ltd. 
v. Karnataka State Financial Corpn. 

55. C.A.No.2283 of 1998 
Shankar Popat Gaidhani v. 

Hiraman Umaji More 
(Dead) by Lrs. & Ors. 

56. CA.No.6087 of 2001 

Mithilesh Singh v. 

Union of India and Ors. 

57. Cri.A.No.1139'2000 
State through Narcotics 
Control Bureau v. 

Kulwant Singh 


144/2003 


87 2003 


123 2003 


73 2003 


58. C .A .Nos. 1050-1051 of 2003 

P. Lai v. Union of India and Ors. 58 2003 


17.4.2003 

17.4.2003 

5.3.2003 

14.2.2003 

27.2.2003 

11.2.2003 

5.2.2003 


****** 




SUPREME COURT OF INDIA 
LIST OF REPORTABLE MATTERS 
LIST NO. 13 OF 2003 
S .NO. CAUSE TITLE SUBJECT 

241: CANo.7419/2001 

Oil & Natural Gas Arbitration 

Corpn. Ltd. v. SAW Pipes Ltd. 

242; CANos.8271-72/2001 

The Secretary', AP.P.S.C. Service 

v. Y.V.V.R.Srinivasulu & Ors. 

243. CANos.4210-1 1/2000 
Orissa University of 

Agriculture Vt Technology & Anr. Service 
v. Manqj K.Mohanty 

244. CA.No.3488/2003 

Shiv Shakti Coop. Housing 

Society, Nagpur v. M's.Swaraj Civil 

Developers & Ors. 

245. CANos.6651-54/2000 

Kerala State Road Transport Service 

Corpn. v. K.O.Varghese & Ors. 

246. C.ANo.916/99 

Shankar K.Mandal & Ors. v. Service 

State of Bihar & Ors. 

247. CriANo.22/2003 

Abdul Razak Davvood Dhanani Criminal 

v. U.O.l. & Ors. 

248. C.ANos.2884-9299 

Commissioner of Central Excise, Tax 

Mumbai-III v. Ms. I.S.P.lndustries 
Ltd. 


DATE 


17.4.2003 


17.4.2003 


17.4.2003 


17.42003 


17.4.2003 


17.4.2003 


17.4.2003 


21.4.2003 



- 2 - 


249. 

C.A.No. 5072/99 

Ali M.K. & Ors. v. 

State of Kerala <fe Qrs. 

Service 

22.4.2003 

250. 

C ANo. 7072700 1 

Punjab National Bank v. 

Indian Bank & Anr. 

Civil 

22.4.2003 

251. 

C.A.No.71 65/2000 

Commissioner of Central Excise, 
Chandigarh-II v. M/s.Steel 

Strips Ltd. 

Tax 

22.4.2003 

252. 

C ANo.7263 96 

B.Chandrasekhar Reddy (D) 
by Lrs. v. State of AP. 

Civil 

23.4.2003 

253. 

Crl A.No . 82 1/200 1 

U.O.I. & Ors. v. 

Shivendra Bikiaram Singh 

Criminal 

24.4.2003 

254. 

CA.No.36 1 8/2000 

Commandant 11th Battalion, 
AP.Special Police (IR), 
Cuddapah, Cuddapah District 
v. B.ShankarNair 

Service 

25.4.2003 

255. 

C ANo.37 14/2003 

Sh.Bimal N.Desai v. 

State of Karnataka & Ors. 

Civil 

25.4.2003 

256. 

CANo.604/2000 

State of AP. & Ors. v. 

D.Dastagiri & Ors. 

Service 

23.4.2003 

257. 

CA.No.5654 90 

State of Bihar v. 

KalikaKuer@ Kalika Singh 
& Ors. 

Civil 

25.42003 

258. 

T. C.(C) No.8/2000 

AK. Bindal & Anr. v. 

U.O.I. & Ors. 

Civil 

25.4.2003 
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259, CA.No. 1427/2001 



M/s.Sr ee Narayana Chandrika 

Trust v. Commissioner of 

Gift Tax. Kerala 

.Civil 

25.4.2003 

260. 

CrlANo.432/96 

State of Rajasthan v. 

Nathu&Ors. 

Criminal 

28.4.2003 

CORRIGENDUM 

REPORTABLE NO. 


59. 

C.A.No.59/2001 




High Court of Judicature for Rajasthan 



v. P.P.Singh&Anr. 

38/2003 

27.1.2003 

60. 

CriANo. 1534/95 

K.Shamrao & Ors. v. 

Assistant Charitv Commissioner 

133/2003 

4.3.2003 

61. 

CANo.1374.7003 

Commissioner of Sales Tax & Ors. 

94/2003 

172.2003 


v. M ; s.Subhash & Co. 



62. 

C.ANo.4702/94 

International Coach Builders 

144/2003 

5.3.2003 


Ltd. v. Karnataka State Financial 
Corpn. 


***** 




SUPREME COURT OF INDIA 
1 .1ST OF RF, PORTABLE MATTERS 
LIST NO. t4 OF 2003 

S .NO. CAUSE TITLE SUBJECT DATE 


261. 

Cri.A.No.929-930.2002 

Criminal 

28.4.2003 


Visveswaran v. State Rep. by S.D.M. 


262. 

CA.No. 5043/2001 

Indian Red Cross Society v. 
N.D.M.C. & Ors. 

Civil 

28.4.2003 

263. 

C rl .A .No . 63 5/2003 

Amina v. Hassn Kova 

Criminal 

28.4.2003 

264. 

Crl.A.No.641 -52/2003 

Arvind Yadav v. 

Ramesh Kumar & Ors. 

Criminal 

28.4.2003 

265. 

C . A .No . 5228/2000 
Management of the 

Goodwill Girls 

H.School & Anr. v. 
Smt.J.Marv Susheela & Ors. 

Service 

2 9.4.2003 

266. 

CA.No. 16897/96 

Karnataka Wakf Board v. 

State of Karnataka 

Civil 

30.4.2003 

267. 

C. A .No. 76 10/99 
Commissioner of Central 
Excise Calcutta v. 

M’s. Sharma Chemical Works 

Tax 

30.4.2003 

268. 

CA.No. 1512/2001 

Tax 



Commissioner of Central Excise 

Calcutta v. M/s. Pandit D.P. Sharma 

30.4.2003 

269. 

C.A.No.981 1-12-95 




V.P.Pithupitchai & Anr. v. 

The Special Secretary to the 

Civil 

Govt, of T.N. 

30.4.2003 

270. 

C. A. No. 1322/97 

Virender Singh & Ors. v. 
U.O.I. 

Civil 

22.4.2003 

271. 

C .A .No. 354 5 62/91 




State of Himachal Pradesh & Ors. Tax 

30.4.2003 


Yash Pal Garg by Lrs & Ors. 





- 0 . 


272. 

CA.No. 10383/96 

U.O.I. & Ors. v, 
Ex.Flt.Lt.G.S.Bajwa 

Service 

30.4.2003 

li$. 

Crl. A. No. 676/2003 

Hira Lai Hari Lai v. 

C.B.I., New Delhi _ 

Criminal 

2.5.2003 

274. 

C.A.No. 2704/2000 

Parwati Bai v. 

Radhika 

Civil 

1.5.2003 

275. 

C.A.No.7919'2001 

Ramesh Chandra Ardvvativa 

Civil 

5.5.2003 


v. Anil Punj'.vani 



276. 

Suo Motu Contempt Petition 
(C) No. 426/2 002 

In the Matter of Anil Punjwani 

Civil 

5.5.2003 

277. 

Crl. A .No. 42 5 96 




Thaman Kumar v. 

State of Union 

Territory of Chandigarh 

Criminal 

0.5 2003 

278. 

C. A. NO. 7588 OF 1999, 

Abdul Sattar v. 

Khutejabi and Ors. 

Civil 

1.5.2003 

279. 

C.A. No.5168-70'2001 
Commissioner of Central 

Excise, Bangalore v 

M s. Escorts Mahle Ltd. 

Tax 

6.5.2003 

280. 

W.P.(C) No. 528 2002 

D.Saibaba v. Bar Council 

Civil 



of India and Anr. 


6.5.2003 


* * * * 
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DATE 


578* CA.No.6266/2000 
HemalathaGargyav. 

Commissioner of Income Tax 28.11.2002 

Tax, A.P. & Anr. *(Repo;tabie decided on 

9.5.2003V 


281. 

C.A.No.8951/97 

Civil 


Bakhtawar Trust & Ors. 
v. M.D.Narayan & Ors. 

282. 

S.L.P.(Crl) No. 153/2003 

Criminal 


AC.Razia v. Govt of Kerala & Ors. 

283. 

C.A.No.5550/97 

Nipha Steels Ltd. & Anr. v. 

6ivil 


West Bengal State Electricity 

Board & Ors. 

284. 

C ANo.4020-4023/2003 



Union of India & Anr. v. 
International Trading Co. & Anr. 

Civil 

285. 

C.A.Ho.97/2002 



M/s.N.S.Navak & Sons v. 

State of Goa 

Arbitration 

286. 

C.A.Nos. 7501-04/97 



C.I.T., Bhopal v. 

M/'s. Shelly Products & Anr. 

Tax 

287. 

CANo.4064/2003 



S.D.S.Shipping Pvt. Ltd. v. 

Jay Container Services Co. 

Pvt. Ltd. & Ors. 

Civil 

288. 

W.P.(C)No.21 8/2003 

Civil 


Indira Jaising v. Registrar General, 
Supreme Court of India & Anr. 


6.5.2003 

7.5.2003 

7.5.2003 

7.5.2003 

8.5.2003 

8.5.2003 

8.5.2003 

9.5*2003 



289. 

W.P.(C) No.3 54/2002 



Syed TANaqshbandi and Ors. v. Service 

State of Jammu & Kashmir & Ors. 

9.5.2003 

290. 

CrlANos.725-728/2003 

State, through Special Cell 



New Delhi v. Criminal 

Navjot Sandhu @ Afshan Guru & Ors. 

9.5.2003 

291. 

CANo.4033/2002 



Jibontara Ghatowar v. Election 

Sarbananda Sonowal & Ors. 

9.5.2003 

292. 

CANo.5108/2000 



Surendra Kumar Sharma v. Service 

Vikas Adhikari & Anr. 

9.5.2003 

293. 

WP.(C) No.488/2002 



KapilaHingorani v. Service 

State of Bihar 

9.5.2003 

294. 

CANo. 1337/95 



Syndicate Bank v. Civil 

M/s. R.S.R.Engineering 

Works & Ors. 

9.5.2003 

295. 

W.P.(C)No. 35/2002 



Sunil Kumar Goyal v. Service 

Rajasthan Public Service 

Commission 

9.5.2003 

296. 

C.A.No.5638/99 

Vice Chairman & Managing 

Director AP.S.I.D.C. Ltd. & Anr. 



v. R.Varaprasad & Ors. Service 

22.5.2003 

297. 

CANo, 812/2002 



Vijay Syal & Anr. v. Service 

State of Punjab & Ors. 

22.5.2003 



m CANo.491 7/2000 
Santosh Kumar v. 


State of AP. & Ors. 

Service 

22.5.2003 

CANos. 4281-89/2003 

State of Uttaranchal & Ors. v. 

Service 

5.6.2003 


Sidharth Srivastava & Ors. 

300. CANo.6092/99 
SavitriCairaev. 



U.P Avas Evam Vikas 

Parishad & Anr. 

Civil 

1.5.2003 

CORRIGENDUM 

64. CANo.3299/2000 

RF.PORTABT.E NO. 


65. 

M/s. Indian Railway Construction 
Co. Ltd. v. MrAjay Kumar 
CA.No.1376-77/2003 

124/2003 

27.2.2003 

66. 

Banarsi & Ors. v. 

RamPhal 

CrlANo.372/2001 

93/2003 

172.2003 

67. 

R.Balakrishna Pillai v. 

State of Kerala 

LA.No.22 in 

129.2003 

282.2003 

68. 

W.P.(C) No.4677/85 

M.C.Mehta v. U.O.I. & Ors 
CANo. 1495/93 

2072003 

2.4.2003 

69. 

Agriculture Market Committee, 
Rajam & Air. v. Rajam Jute & Oil 
Millers Association, Rajam 
CA.No.348S/2003 

Shivshakti Coop. Housing 

1182003 

252.2003 

70. 

Society, Nagpur v. 

M/s. Swaraj Developers & Ors. 
CA.No.81 82/95 

2442003 

17.4.2003 

71. 

State of West Bengal & Anr. 
E.I.T.A.India Ltd. & Ors. 

C ANos.665 1-54/2000 

1812003 

5.3.2003 


Kerala State Road Transport Corpn. 245/2003 
v. K.O.Varghese & Ors. 

17.42003 


***** 
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301. CA.No.7458. 2000 

M/s.Awaz Prakashan Pvt. Ltd. v. Civil 

Pramod Kumar Pujari 

302. Cit ANo.666/2002 

U.O.I. v. Pralcash P.Kinduja & Anr. Criminal 

303. CANo.4782/96 

Sh.Dwarka Prasad Agarwal ( D) by Civil 

Lrs. & Anr. v. B.D.Agarvval & Ors. 

304. C ANo. 8263/200 1 

Rai Vimal Krishna & Ors. v. T ax 

State of Bihar & Ors. 


305. CANos. 4774-76/96 

Dwarka Prasad i Agarwal CD) by Lrs. & Anr. 


v. Ramcsh Chandra Agarvval Ors. Civil 

306. C ANo. 46 57/2000 

SmtAmiya Bala Paul v. Tax 

C.I.T.. Shillong 

307. C ANos.4 1 51-57/200 1 

Commissioner of Customs, Kolkaxta v. Tax 

M/s. Grand Prime Ltd. & Ors. 

308. Cri ANos. 1299-1 300/2002 

Maikhansingh & Ors. v. Criminal 

State of M.P. 

309. CANo.4060/2001 

M/s. Om Prakash Bhatia v. Tax 

Commissioner of Customs, Delhi 


DATE 

2.4.2003 

7.7.2003 

7.7.2003 

7.7.2003 

7.7.2003 

7.7.2003 

7.7.2003 

8.7.2003 

7.7.2003 

3 A 




-2 - * 


310. C.ANo.4420/99 

State of W.B. & Ors. v. Senice 

Pantha Chatteijee Ors. 

311. C.AJ'Jo .45 70/2002 

Air India Cabin Crew Association v. Senice 

Yeshawinee Merchant & Ors 

312. CA.No.2452/2000 
Municipal Corporation of 

Greater Mumbai & Anr. v. Tax 

Kamla Mills Lfd. 

313. CA.No.4570/2003 

State of Haryana & Anr. v. Sen ice 

Tilak Raj & Ors. 

314. CANo.457 1/2003 
Ashwani Kumar Singh v. 

U.P.Public Service Commission & Ors. Senice 


315. CA.No.460 1/2003 

M.P.Stafce Electricity Board v. Senice 

Smt Jarina Bcc 


316. CANos. 43 12-1 7/98 

State Bank of India & Ors. v. Senice 

K.P. Subbaiah <& Ors. 

317. CA.No.4634/2003 

Central Bank of India v. Civil 

Vrajlal Kapurchand Gandhi & Anr 


318. CA.Nos.465 5-4809/2003 

Food Corporation of India v. Arbitration 

Indian Council of Arbitration & Ors. etc. etc. 


319.' C A.Nos.5005-5006 2003 

D.R.Yadav & Anr. v. R.K. Singh & Anr. Senice 


i i . / 

11.7.2003 

14.7.2 r, 03 

14.7.2003 

i 5.7.2003 

16.7.2003 

16.7.2003 

17.7.2003 

18.7.2003 


320. C A No . 5007/2003 
T J.O.I. v. Rajiv Kumar 


Senice 


iS.7.2003 
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321 . Crl.A.No.805'2002 Criminal 15.7.2003 

Shivraj Bapurav Jadhav 
ft Ors. v. State of Karnataka 


322. C.A.No.2231 96 
Motiial ft Anr. v. 

Niyazuddin (Dead) by Lrs. ft Ors. 

323. C.A.Nos.2459-61/99 

Mi's. Bharat Heavy Electrical Ltd. v. 
State of U.P. ft Ors. 

324. Crl.A.No.845'2002 

Chittar Lai v. State of Rajasthan 


Civil 21.7.2003 

Service 21.7.2003 

Criminal 21.7.2003 


325. C.A.No.5 147 ‘2003 

Ramashrav Singh v. Civil Motor Compensation Claim 

New India Assurance Co. Ltd. 22.7.2003 

ft Ors. 


326. C. A.No.3948/94 

A.Mohammed Basheer v. Civil 17.7.^003 

State of Kerala ft Ors. 

327. C.A.No.5576/2000 etc. 

Chandra Singh v. Senice 22.7.2003 

State of Rajasthan ft Anr. 

328. W.P.(C) No.242/97 

John Vallamattom ft Anr. v. Civil 

Union of India 

329. W.P.(C) No.222/98 
Officers and Supemsors of IDPL v. Senice 
Chairman ft M. 1X1.1). P.1,, ft Ors. 


21.7.2003 

24.7.2003 



- 2 - 


330. Crl.A.No.825-2002 

I lira Lai & Ors. v. 

Criminal 

25.7.2003 

State Govt of (NCI’) Delhi 

331. CriANo. 101 8.2002 

P. V.Radhakrishna v. 

Criminal 

25.7.2003 

State of Karnataka 

332. Crl .A. No. 870 '2002 

Dhirajbhai Gorabbhai Navak 

Criminal 

25.7.2003 

v. State of Gujarat 

333. C. A . No. 5207/2003 

State of U.P. Sc Ors. v. 

Service 

25.7.2003 

Smt.Gulaichi 

C.A. No. 501 0/2003 

334. Sayeda Akhtar v. 

Civil 

18.7.2003 

Abdul Ahad 

335. C.A.No.3121/20G0 


• 

P.M.Punoose v. 

Civil 

23.7.2003 

K.M.Muneeruddin Sc Ors. 

336. Crl.A.No. 1 149'2002 etc. 

Krishnan Sc Anr. v. 

Criminal 

28.7.2003 

oiate Rep. By Inspector of Police 



337. * C. A.No.5332/97 etc. 

Dwarka Prasad Sc Anr. v. 

Service 

28.7.2003 

U.O.1. Sc Ors. 

338. C.A.No.5223 2003 etc. 

The State of M.P. Sc Ors. v. 

Service 

28.7.2003 

(xopal D.Tirthani & Ors. 

339. Crl.A.No.913 2003 

Safiya v. Govt, of Keraia Sc Ors. 

Criminal 

28.7.2003 

340. C. A. No.9520-22/94 

State of A.P. Sc Anr. v. 

Civil 

28.7.2003 

Marri Venkaiah Sc Ors. 
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LIST OF REPORTABLE MATTERS 
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S.NO. CAUSE TITLE SUBJECT 

341. CA.No.33 12/2000 

Krishna Mohan Pvt. Ltd. v. Civil 

Municipal Corpn. of Delhi & Ors. 


342. CrLA.No.62 2003 

Pawan Kumar v. State of Haryana Criminal 


343. CA.No.532i/2003 

U.O.I. & Ors. v. Service 

Rajesh P.l J.Puthuvalnikathii & Anr. 


344. C.A.No.7 1 3399 

Pratibha Neraa & Ors. v. Civil 

State of M.P. & Ors. 

345. CANo. 175/97 

Nellor Marihandam Vcllalar & Ors. Civil 
v. The Commissioner. Hindu Religions 
and Charitable Endowments & Ors. 

346 C/.Nei7C97 

Sankar Ram & Co. v. Civil 

Kasi Naicker & Ors. 

347. C.A.No.l 81 1-13/97 

S.R.Radhakrishnan Ors. v. Civil 

Neeiamegam 

348. C.A.No.531 5/2003 

Ilythro Power Corpn. Ltd. v. Civil 

Delhi Trausco Ltd. 


Criminal 


Tax 

. * 1 .O.A Mr /.>*« 


349. CrlA.No.42 1/96 
State of Rajasthan v. 
Bhavvani & Anr. 

350. C.A.No.2455/97 
Smt.Kesar Devi v. 


DATE 

28.7.2003 

23.7.2003 

30.7.2003 

30.7.2003 

30.7.2003 

30.7.2003 

31.7.2003 

30.7.2003 

31.7.2003 

3L7.2003 



351. C .A. No. 5453 2003 



The Divisional Controller. KSRTC 

Civil 

3 i. 7.2003 


v. Mahadeva Shetiy & Anr. 

(Motor Compensation Claim) 

352. 

R.P.(C) Nos. 1 in-1112'2002 
in C.A.Ncs.3337-3338/2002 

Civil 

31.7.2003 


Chairman. State Bank of India & Anr. 



v. All Orissa Satate Bank Officers 
Association & Anr. 



353. 

Cri ANo. 1 01 5/2002 

Sucha Singh & Anr. v. 

State of Punjab 

Criminal 

31 .7.2003 

354. 

W . P . No. 3 02/200 1 
laved & Ors. v. 

State of Ban ana & Ors. 

Election 

30.7.2003 

355. 

Crl .A . No. 392/2002 

Gurdev Singh & Anr. v. 

State of Punjab 

Criminal 

1.8.2003 

356. 

C.P.No.261 '2000 in C.A.No.4797/98 



David Jude v. Hannah Grace Jude 
& Ors. 

Civil 

30.7.2003 

357. 

C n . A . N ' > . 83 8 2 0 u2 

Goiakonda Venkatesvvara Rao v. 
State of A.P. 

Criminal 

1.8.2003 

358. 

C.ANos. 3253-5 8 91 
M.S.Madhu.soodhanan & Anr. v. 
Kerala Kaumudi Pvt. Ltd. & Ors. 

Civil 

1 .8.2003 

359. 

C.A Nos. 3375-84 2002 

Secretary, Ministry of Chemicals & 
Fertilizers Govt, of India v. 

M s. Cipla Ltd. & Ors. 

Civil 

1.8.2003 

360. 

C.A.Nos. 5485-86/93 

Sheikh Noor & Anr. v. 

Civil 

4.8.2003 


Sheikh (t.S. Ibrahim (Dead) by Lrs. 
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S.NO. CAUSE TITLE SUBJECT 

361. C.A.No.6946/96 

Bihar Public Service Commission Service 

& Anr. v. Vinov Kumar Singh & Anr. 

362. C.A.No.330 1/2002 

State of Maharashtra & Ors. v. Civil 
Maimuma Harm & Ors. 

363. Crl.A.No.948/2003 

State (Govt. ofNCT of Delhi) Criminal 

v. Prem Raj 

364. C .A . No. 55 23 '2003 

State of Haryana Sc Anr. v. CiviWMotor 

Jasbir Kaur & Ors. Compensation Claim) 

365. C.A.No.12645 96 

Mttdan Mohan Rajgarhia v. Civil 

M s. Mahendra R. Shall Sc Bros & Am*. 

366. C. A. No. 5556 2003 

T.K.Rangarajan v. Service 

Government of Tamil Nadu & Or?. 

367. C. A. No. 1415296 

State of U.P. v. Civil 

Allied Constructions 

368. CA.No.359 97 

M s. Khaitan Electrical 1 td. v. 'lax 

Collector of Central Excise. New Delhi 

369. C . A .N o.5 568-7 02003 

Rajesh D.Darbar & Ors. v. Civil 

N arasingrao Krishnaji Kulkami Sc Ors . 

370. C.A.No.2416‘2000 

Commissioner of Central Excise. Chennai v. Tax 

M/s. T.V.S.Suzuki Ltd., Hosur 


DATE 

4.8.2003 

5.8.2003 

5.8.2003 

5.8.2003 

31.7.2003 

6.8.2003 

31.7.2003 

6.8.2003 

6.8.2003 

6.8.2003 



371. Cri.A.No.1 227/2002 

Sanaboina Satyanaravana v. 
Government of A.P. & Ors. 


Criminal 


29.7.2003 


372. W.P.(C) No.239/98 

Ilon'ble Sh.Rangnath Mishra v. 

Civil 

31.7.2003 

U.O.I. A Ors. 

373 C.A.No.7670/97 

State of Orissa v. 

Civil 

31.7.2003 

Nityanand Satpathy & Ors. 

374. CANos. 1681-86/2003 

State of Orissa v. 

Civil 

31.7.2003 

Lochan Navak (Dead) by i.rs. 

375. C.A.No.61 10/2003 

Surya Dev Rai v. 

Civil 

7.8.2003 

Ram Chander Rai & Ors. 

376. C.A.Nos.61 21 -58/2003 

IIMT Ltd & Arr. v. 

Service 

7.8.2003 

P.Subbarayudu & Ors. 

377. C.A.No.1 23-2003 

Chanriy VargLese & Ors. v. 

Chil 

8.8.2003 

K. Abdul Kliader & Ors. 

378. C.A.No. 8448/2002 

Dipak Chandra Ruhidas v. 

Civil 

31.7.200 


Chandan Kumar Sarkar 


379. C.A.No. 6626/95 
V.Dandapani Chettiar v. 

BaiasubramanianChettiar(D) Civil 8.8.2003 

by I.rs. & Ors. 

380. Crl .A. No.248 2<X)3 

The Government ofN.C.T. of Delhi 

v. Jaspal Singh Criminal 8.8.200: 



CORRIGENDUM: REPORTABLE NO. 

72. CA.No.263 1/2003 

Roop Kumar v. Mohan Thedani 205/2003 

73. CA.No.S501/2002 

M/s. Indian Charge Chrome i ,td. & Ors. 548/2002 
v. Union of India & Ors. 

74. CA.No.8501 >2002 

M/s. Indian Charge- Chrome Ltd. & Ors. 548/2002 
v. Union of India & Ors. 

75. C. A. N o.47 8 2/96 

Dwarka Prasad Agrawai (D ) 303/2003 

by Lrs. & Ors. v. B.DAgatwal & Ors. 

76. C. A. No. 52232003 

The State of M.P. & Ors. v. 3382003 

Gopal ]).Thirthar,i & Ors. 

77. Crl.A.No.1 1492002 
Krishnan A r_r. v. 

State Rep. by Inspector rrf Police 336 2003 

78. C.A.No.l 52 94 

Subhashis Bakshi & Ors. v. 84/2003 

West Bengal Medical Council & Ors. 

79. CANo 879.2000 
Bimiesh Tanwar v. • 

State of Haryana & Ors. 1 552003 

80. CrlA.No.845 2002 

Chittar Lai v. State of Rajasthan 324/2003 

81. CA.No. 52232003 

The State of M.P. & Ors. v. 338/2003 

Gopal D.Tirtrlani & Ors. 

82. CA.No.5638 99 

The Vice Chairman & M.D., A.P.S.I.D. Ltd. & Anr. 
v. R.Varaprasad & Ors. 296/2003 


2.4.2003 
17.12.2002 

17.12.2002 

7.7.2003 

28.7.2003 

28.72003 

14.2.2003 

10.3.2003 

21.7.2003 

25.7.2003 

22.5.2003 


****** 
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f .NO. CAUSE TITLE 

SUBJECT 

DATE 

381. CrlA.No.8 19/96 

Surinder Singh v. 

The State of Punjab 

Criminal 

8.8.2003 

382. cA.No.4167/2003 

I.I.T.T. College of Engineering 
v. State of H.P. & Ors. 

Education 

8.8.2003 

383. CrlA.No.376/2003 

Amit @ Ammu v. 

State of Maharashtra 

Criminal 

6.8.2003 

384. C A.No.6295/2003 

United India Insurance Co. Ltd. Civil'' 

v. Jvotsnaben Sudhirbhai Patel & Ors. (Motor Accident Claim) 

11.8.2003 

385. Crl.ANo.270/96 

Babu S/o Raveendran v. 

Babu S/o Bahuleyan & Anr. 

Criminal 

11.8.2003 

386. C.ANo.4094/98 

Jawaharlal Nehru Technological Service 

University v. Smt. T.Sumalatha & Ors. 

11.8.2003 

387. CANo.5992/97 

Mishra Dhatu Nigam Ltd. etc. v. 

M. Venfcataiah & Ors. etc. 

Service 

' 13.8200. 

388. CA.No.8703/97 

G.Varandaniv. 

Kurukshetra University & Ors. 

Service 

13.8.200 

389. C.ANo.5990/97 

National Thermal Power Civil 

Corporation Ltd. v. Karri Pothuraju St Ors. 

13.820 



390. C.ANo.2769/99 

U.O.I. v. R.Padmanabkan 

Tax 

13.S.2003 

391. CrIANos. 815-816/96 

State of Rajasthan v. 

Criminal 

13.8.2003 

Rajaram 

392. CrlANo.825/96 

State of M.P. v. 

Criminal 

13.8.2003 

Mansingh & Ors. 

493. W.P.(C)No. 350/93 

Islamic Academy of Education and 

Education 

14.8.2003 

Anr. v. State of Karnataka St Ors. 

394. CA.No.6387-88/2003 

AK.Soumini v. 

State Bank of Travancore & Anr. 

Service 

14.8.2003 

395. C.ANo.1 5697/96 

Ramabai Padmakar Patil (D) 
through Lrs & Ors. v. Rukminibai 

Civil 

14.8.2003 

Vekhande & Ors. 

396. Crl.A.No. 829/96 

State of Punjab v. 

Criminal 

14.8.2003 

Kamail Singh 

397. C.A.No.2 148/94 

Guruvayur Devaswom Managing 

Civil 

14.8.2003 

Committee & Anr. v. 

CXRajan & Ors. 

398. C.ANo.1 046 1/83 

State of Maharashtra & Anr. v. 

Civil 

14.8.2003 

B.E.Billimoria & Ors. 

399. C.A.No. 17 12/97 

Nawab Syed Murtaza Ali Khan 

Civil 

18.8.2003 

(Dead) by Lrs. v. Prescribed 
Authority. Rampur & Ors. 

400. C.A.No.2702/97 

Service 

18.8.2003 


U.O.I. v. Kuldip Singh Permer St Ors. 
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LIST OF REPORTABLE MATTERS 

LIST NO. 21 OF 2003 


S.NO. CAUSE TITLE 

SUBJECT 

DATE 

401. C.A.No.2539/98 

B.P.Sharraa v. U.O.I & Ors 

Service 

18.8.2003 

402. CANos. 10787-95/96 

Ibrahimpatnam Taluk Vyavasaya 

Collie Sangham v. K.Suresh Reddy & Ors. 

Civil 

19.8.2003 

403. CrlANo.786/2002 

Madan Lai & Anr. v. 

State of H.P. 

Criminal 

19.8.2003 

404. CrlANos.151-58'96 

State of M.P. v. Kedia Leather 
& Liquor Ltd. & Ors. 

Criminal 

19.8.2003 

405. CA.No.343 1/2000 

State Bank of India v. 

L.Kannaiah&Ors. 

Service 

19.8.2003 

406. C.ANo.659/2003 

Punit Rai v. Dinesh Chaudharv 

Election 

19.8.2003 

407. CANos.3729-30/99 

Ludhiana Central Co-operative Bank Ltd. 
v. Amrik Singh & Ors. 

Sendee 

19.8.2003 

408. CrlANo. 1491/95 

S.R.Ramaraj v. Special Court, Bombay 

Criminal 

19.8.2003 

409.CANo.6508/2003' 

M/s. Bhilai Rerollers, etc. v. 

M.P.Electricity Board & Ors. 

Civil 

19.8.2003 

410. R.P.(C)No.436/2003 in 

CA.No.8444/2002 

Vinod Kumar v. Prem Lata 

Civil 

19.8.2003 
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411. C.A.No.2025/97 

Bihar State Mineral Dev. Corpn Civil 21.8,2003 

St Anr. v.Encon Builders (I) Pvt. Ltd. 

412. C.ANo.4301/99 

State of Haryana & Ors. v. Service 1 3.8.2003 

Indira Kumari 

413. CANos. 1 366-74/200 1 

M/s. Widia (India) Ltd. Sc Ors. v. Tax 21 .8.2003 

The State of Karnataka Sc Ors. 

414. W.P.(C) No.433/98 

AI.Railvvay Parcel & Goods Service 22.8.2003 

Porters Union v. U.O.I. & Ors. 

415. Crl.A.No.830/96 

State of Rajasthan v. Criminal 22.8.2003 

Kheraj Ram 

416. Crl ANo.734/2003 

Nazir Khan Sc Ors. v. Criminal 22.8.2003 

State of Delhi 

417. CANo.5203/2000 

Calcutta Gujrati Education Society 

Sc Anr. v. Calcutta Municipal Tax 25.8.2003 

Corpn. Sc Ors. 

418. CANo.5 199/97 

M.Rangasamy v. Civil 25.8.2003 

Rengammal & Ors. 

419. CANo.6733/2003 

State of Rajasthan & Ors. v. Service 25.8.2003 

Anand Prakash Solanki 

420. Cii ANo. 1051 £003 

Gazi Saduddin v. Criminal 25.8.2003 

State of Maharashtra & Anr. 


****** 



SUPREME COURT OF INDIA 
LIST OF REPORTABLE MATTERS 
LIST NO. 22 OF 2003 


Inq. cause title 

SUBJECT 

DATE 

*21. 

Crl.A.No.231/96 

The State of Bihar & Anr. v. 

Kedar Sao & Anr. 

Criminal 

25.8.2003 

422. 

Crl.ANo.854/96 

Augustine Saldanha v. 

State of Karnataka 

Criminal 

26.8.2003 

423. 

CANo.34/95 

Delhi Development Authority v. 

Mrs. Vijaya C.Gurshaney & Anr. 

Civil 

26.8.2003 

424. 

C.A.No.9 169/96 

Om Prakash Sood v. 

U.O.I. & Anr. 

Service 

26.8.2003 

425. 

SLP(C) No (CC 7122/2033 ) 

Satya Ranjan Majhi & Anr. v. 

State of Orissa & Ors. 

Civil 

25.8.2003 

426. 

C.A.No.2732/97 

Gwalior Dugdha Sangh Sahakari Ltd. 
v. G.M.. Govt. Milk Scheme. Nagpur 
<fc Ors. 

Civil 

21.8.2003 

427. 

Cri ANo. 1 068/2003 

Lalu Prasad @ Laiu Prasad Yadav v. 
State through C.B.I.(A.H.D.) 

Ranchi. Jharkhand 

Criminal 

26.8.2003 

428. 

Crl.A.No.749/99 

Munna v. State (N.C.T. of Delhi) 

Criminal 

27.8.2003 

429. 

Cri. ANo. 124/2003 

State of Maharashtra v. 

Kashirao & Ors. 

Criminal 

27.8.2003 



430. CriANo.1358/2002 

Kaliyaperumal & Anr. v. Criminal 

State of T.N. 

431. CA.No.2089/2000 

D.S.Lakshmaiah & Anr. v. Civil 

L.Balasubramanvam & Anr. 

432. C.A.No.7536/97 

Balram Kumawat v. Civil 

U.O.I. & Ors. 

433. CA.No.7533/97 

Indian Handicrafts Emporium & Ors. Civil 

v. U.O.I. & Ors. 

434. CANo.6799/2003 

Rafique Bibi (D) by Lrs. v. Civil 

Saved Waliuddin (D) by Lrs. & Ors. 

435. CANo.6797/2003 

State of Manipur v. Service 

Md.Rajaodin 

436. CANos. 5647-48/97 

Bharat Coking Coal Ltd. v. Civil 

M/s. Annapurna Construction 


437. C.A.No.7228/2001 

CCI Chambers Co-op. Hsg. Society Ltd. Civil 
v. Development Credit Bank Ltd. 

438. CANo.6844/2003 

State of Orissa & Ors. v. Service 

Rajendra Kumar Das & Anr. 

439. CANos.6365-82'99 

Tejumal Bhojwani & Ors. v. Civil 

State of U.P. 


27.8.2003 


27.8.2003 


27.8.2003 


27.8.2003 


28.8.2003 


28.8.2003 


29.8.200.' 


29.8.2C 


29.8.2 


26.8.. 



■3* 

440. Writ Petition No.295/92 

N.D Jayal & Anr. v. Civil 1.9.2003 

U.O.I. & Ors. 

CORRIGENDUM: REPORTABLE NO. 

90. C.ANos.6365-82/99 

Tejumal Bhojwani & Ors. v. 439/2003 26.8.2003 

State of U.P. 

92. CANo.7610/99 

Commissioner of Central Excise, 267/2003 30.4.2003 

Calcutta v. M/s. Sharma Chemical 

Works 

93. W.P.(C)No.317/93 

T.MAPai Foundation & Ors. 452/2002 31.10.2002 

v. State of Karnataka & Ors. 


********* 
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LIST OF REPORTABLE MATTERS 
LIST NO. 23 OF 2003 


S.NO. CAUSE TITLE 

SUBJECT 

DATE 

441. 

CiiANo.54/2003 




Sukhdev Singh v. 

Delhi State (Govt, of N.CT of Delhi) 

Criminal 

1.9.2003 

442. 

CANo.4170/99 

SmtKanak & Anr. v. 

U.P. Avas Evam Vikas Parishad & Ors. 

Civil 

1.9.2003 

443. 

C.A.No.2809/79 




Sohan Lai Gupta (D) thr. Lrs. & Ors. 
v. Smt Asha Devi Gupta & Ors. 

Civil 

1.9.2003 

444. 

CANo.3068/97 




Regional Officer, C.B.S.E. v. 

Ku.Sheena Peethambaran & Ors. 

Education 

1.9.2003 

445. 

Crl.A.No.603/2002 

Vajrapu Sambayya Naidu & Ors. v. 
State of A.P. 8c Ors. 

Criminal 

2.9.2003 

446. 

Crl.A.No.904/96 

Kailash Kumar Sanwatia v. 

The State of Bihar 8c Anr. 

Criminal 

2.9.2003 

447. 

C.A.Nos. 6915-16/2003 

National Insurance Co. Ltd. v. 

Ajit Kumar & Ors. 

Civil 

2.9.2003 

448. 

C.ANos.69 1 3-14/2003 

M.AMurthyv. 

State of Karnataka 8c Ors. 

Service 

2.9.2003 

449. 

CA.No.4 123/99 

National Highway Authority of India 
v. M/s. Ganga Enterprises 8c Anr. 

Civil 

28.8.2003 


450. 

CA.No.6950/2003 

State of Haryana & Anr. v. 

Ankur Gupta 

Service 

3.9.2003 
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451. 

Cri.A.No.901/96 

Sou. Vijaya @ Baby v. 

State of Maharashtra 

Criminal 

3.9.200 : 

452. 

SLKC)No. 1 5450/2003 

Justice P.Venugopal v. 

U.O.I. & Ors. 

Civil 

1.8.200: 

453. 

CANo.701 1/2003 

Bihar State Housing Board v. 

State of Bihar & Ors. 

Civil 

5.9.20C 

454. 

Crl.ANo.896/96 

Surinder Singh & Anr. v. 

State of U.P. 

Criminal 

5.9.20C 

455. 

CA.No. 1877/97 

M's. Gokuldas exports v. 

M's. Jain Exports (P) Ltd. 

Civil 

4.9.2C 

456. 

Crl ANos.888-89 1 /2003 

State of Gujarat v. 

Salimbhai Abdulgaffar Shaikh & Ors. 

Criminal 

8.9.2C 

457. 

Crl. A.No.85 7/96 

SmtShakila Abdul Gafar Khan v. 

Vasant Raghunath Dhobie & Anr. 

Criminal 

8.9.2C 

458. 

CANo.2731/97 

Union Territory of Chandigarh & Ors. 
v. Rajesh Kumar Basandhi & Anr. 

Service 

8.9.2C 

459. 

Crl.A.No.702'2002 

Hem Raj & Anr. v. 

State of Punjab 

Criminal 

9.9.2 

460. 

C ANo.4 1 06/2002 

V.K.Majotra v. U.O.I. & Ors. 

Service 

9.9.2 


****** 



SUPREME COURT OF INDIA 
LIST OF REPORTABLE MATTERS 
LIST NO. 2*. OF 2003 

S.NO. CAUSE TITLE SUBJECT DATE 

461. CANo.7133/2003 
Krishna Mohan Kill @ 

Nani CharanKul& Anr. v. Civil 9.9.2003 

Pratima Maitv & Ors. 

462. C.A.No.2477/97 

State of West Bengal v. Civil 3.9.2003 

Amritlal Chatteijee 

463. C.A.Nos.8337-39/97 

U.O.I. v. M/s. V.Pundarikakshudu Civil 9.9.2003 

& Sons, and Anr. 

464. C.A.No.4034/200 1 
Ram Preeti Yadav v. 

U.P.Board of High School & Education 3.9.2003 

Intermediate Education & Ors. 

465. Crl.A.No.1636/96 

Laxman Singh v! Poonam Singh Criminal 10.9.2003 

& Ors. 

466. C.A.Nos. 16727-28/96 

Thirumaia Tirupati Devasthanams Civil 10.9-2003 

& Anr. v. Thallappaka Anantha Charyulu 
& Ors. 

467. C.A.Nos. 11961-63/96 

Santosh Kumar & Ors. v. Service 10.9.2003 

G.R.Chawia & Ors. 

468. C.A.Nos. 2050-52/96 

BaitaraniGramiyaBankv. Service 10.9.2003 

Pailab Kumar & Ors. 

469. W.P.(C) No.301/2000 
Centre for Enquiry Into Health 
and Allied Themes (CEHAT) & Ors. v. 

U.O.I & Ors. Civil 


10.9.2003 



470 . 


C.A.Nos. 1 3382-83/96 
Bhavsingh (D) by Lrs. v. Civil 

Keshar Singh & Ors. 

471. C.A.No. 5689/94 

Saligram Khirwal v. Civil 

U.O.I. & Ors. 

472. Crl . AN o. 1 646/96 

State of M.P. v. Ghanshyam Singh Criminal 

473. C.A.No.2508/97 
Rachakonda Venkat 
Rao & Ors. v.R.Satva Bai (D) 
by Lr & Anr. 

474. C.A.No.2700/97 
N.D.M.C. v. Satish Chand (D) 
by Lr. Ram Chand 

475. CA.No.7269/2003 
Shiv Kumar Bhagat v. 

State of Bihar & Ors. 

476. CA.No.7280/2003 
K.Samantaray v. 

National Insurance Co. Ltd. 

477. C.A.No. 5764/97 
The New India Assurance Co. 

Ltd. v. C.Padma & Anr. 

478. C.ANos.5307-1 1/93 
Hardie Trading Ltd. & Anr. v. 

Addisons Paint and Chemicals Ltd. 

479. CrlA.No.452/2003 

Megh Singh v. State of Punjab Criminal 

480. CA.No.7360/2003 

U.O.I. & Anr. v. Punjab Singh Service 
& Anr. 


Civil 

Tax 

Tax 

Service 

Civil/ 

Motor Accident Claim 

Civil 


10.9 J 03 

9.9.2003 

11.9.2003 

11.9.2003 

11.9.2003 

12.9.2003 

12.9.2003 

12.9.2003 

12.9.2003 

15.9.2003 

15.9.2003 


***** 



SI JPRK.MK CX)l JRT OK INDIA 
LIST OK RKPORTAHI.K MATTERS 
LIST NO. 25 OK 2003 

s.no. cause title 

481 . C . A.Nus .3 829-3 0/2000 
Rajaonal (D) hy I rs v 
Kishan Gopai Sc Arir. 

482 WP(C)No 171 .2003 
Centre for Pubiic Interest 
T.itiaation v TTO T Sr. A nr 

483 Crl A No 1 42/94 
The Assistant Commissioner, 

Assessment-TT Bangalore Sr. Ors Criminal 

v. M/s. Yeiiiappa Textiles Ltd. Sc Ors. 

484 C A Nos 3348-49/93 

Shiromani Gurdwara Parbandhak Ci\ii 

Committee v Malta nt Ha mam Si nab C 
( Dead h M.N. Singh Sc Ors. 

485 C A No 7396-97/2003 

Mithaiiai Daisangar Singh <£ Ors. v. Civil 

Annabat Devram Kuu Sc Oi$. 

486 C A No 1807/2003 

Harish Verma Sc Ors. v. Education 

Aiav Srivastava Sr. A nr 

v 

487 C A No 1792/97 

State of Bihar v. Civil 

T al Krishna Advani Sr. Ora 

488 C A Nos 7305-06/99 

State of Punjab Sc Ors. v. Sendee 

n k - .. : u o : „ . i. a. a... 
ivuuiju orngu vc \.nx. 

489 Crl A No 1712/96 
Anwar Cnand Sab Nanadikar v. 

State, of Karnataka Criminal 


SlJiUKCT 

Civil 

Civil 


DATE 
16 9 2003 

16.9.2003 

16 9 7003 

16.9.2003 

16.9.2003 

16.9.2003 

16.9.2003 

16.9.2003 

17 9 7003 



490 C A Nos 6486-94/ 200 1 
K.R.Anitha & Ors. v. 

Regional Director 

E.S.I. Corporation & Anr. 

491 Crl A No 11909.001 
Damodar v. State of Rajasthan 

492. Crl A Nos 1318-1 9/2002 

Jitendra Sc Anr. v. State of M.P. 


Civil 


Criminal 


Criminal 


493 C A No 14870/96 

Jupudi Venkata Vijaya Bhaskar v. Civil 
Jupiidi Kesava Rao (D) St Ors. 


494 Crl A No 486 7003 

M.Prabhuiai v. The ALSsistant Director Criminal 
Directorate of Revenue Intelligence 

495 Crl A Nos 66-67 97 

Kamma Otukunta Ram Naiau v. Criminai 

Chereddv Pedda Snhha Reddy Sr. Ors 


496 T A No 3769003 Tn W P (C) No 1 338 1 4U 
M.C.Mehta v. U.O.I. Sc Ors. On behalf Civii 
of Mnnitorina Committee 

497 Crl A No 1 1979003 

M.Narayandas v. State of Karnataka Criminai 

a. 

4X, VJ12>. 

498 C A No 640 98 

State of Maharashtra v. Civii 

M/s S D Shinde Sr. Co 


499 C A No 1768/2002 

State of Punjab Sc Ors. v. Service 

Charaiijit Siiigh 

500 C A Nos 7938-409003 

State of Orissa Sc Ors. v. Service 

Rhikari Charan Khuntia Sr. Ors 


17 9 2003 

18. 9.2005 

18.9.2003 

1 9.9.2003 

19.9.2003 

i 9.9.2003 

i 8.9.2003 

19.9.2003 

17.9.2003 

17.9.2003 

22.9.2003 
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LIST OF REPORTABLE MATTERS 
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S.NO. CAUSE TITLE 

SUBJECT 

DATE 

501. 

Crl.A.No.907/96 

State of Punjab v. 

Pchla Singh 8c Anr. 

Criminal 

22.9.2003 

502. 

C.A.No. 843 1/97 

M/s. Continental Construction Ltd 
v. State of U.P. 

Civil 

22.9.2003 

503. 

C.A.No.7977/2003 

Prakash H Jain v. 

Ms. Marie Fernandes 

Civil 

23.9.2003 

504. 

CA.No.2537/20Q 1 




M's. U.P. Drugs <& Pharmaceuticals 



Co. Ltd. v. Ramanuj Yadav 8c Or s 

Service 

23.9.2003 

505. 

C.ANo.l 3393/96 

VijayLakshmiv. 

Punjab University &, Ora. 

Service 

23.9.. 2003 

506. 

C.A.No. 2898/2001 

Nawal Singh v. 

State of U.P. 8c Anr. 

Service 

23.9.2003 

507. 

C.ANos.7633-35/97 

S.P.Badrinath v. 

Govt of A.P. & Ors. 

Service 

16.9.2003 

508. 

CrLANos. 1638-39/96 

State of U.P. v. 

Babu 8c Ors 

Criminal 

24.9.2003 

509. 

C.ANo. 1247/98 

K.K. John v. State of Goa 

Civil 

18.9.2003 

510. 

I.A.Nos.5-6 8c 7-14 

In CANos. 599-600/2002 
P.C.Kesavan Kuttynayar v. 

Harish Bhalla & Ors. 

Education . 

23.9.2003 

511. 

CANo.2059/2002 




Ramanuj Prasad v. 

Coal India Ltd. 8c Ors. 

Service 

17.9.2003 



-£r 

512. Crl ANo. 1 249/2002 

Vivek Gupta v. Criminal 25.9.2003 

Central Bureau of Investigation 
<fc Anr 

513. Crl ANo. 756/2003 

Durga Prasad Gupta v. Criminal 25.9.2003 

The State of Rajasthan through C.B.I. 

514. C.A.No.8720/97 

K.Ethirajan (D) by Lrs. v. Civil 26.9.2003 

Lakshmi & Ors. 

515. CANo.5525/2000 

Grid Corpn of Orissa Sc Ors. Service 26.9.2003 

v. Rasananda Das 

516. CANos. 6605-06/2002 Civil 26.9.2003 

M/s. Mangai Singh Trilochan Singh 

thr. Mangat Singh (D) thr. Lrs. Sc Ors 
v. Satpal 

517. C.A.No.8080/2003 

Iliachi Devi (D) by Lrs. Sc Ors. v. Civil 26.9.2003 

Jain Society' Protection of 
Orphans India Sc Ors. 

518. CANo.3602/2002 

P.T.Rajan v. Election 26.9.2003 

T.P.M.Sahir & Ors. 

519. C ANo. 106/2001 

Federal Bank Ltd. v. Service 26.9.2003 

Sagar Thomas Sc Ors. 

520. C.A.No.3453/2002 x ~ J 

Jindal Stripe Ltd. Sc Ors. v. 

State of Haryana Sc Ors. 

CORRIGENDUM:- REPORTABLE NO. 

95. C ANos.6 12 i-6 158/2003 

H.M.T.Ltd. & Anr. v. 376/2003 7.8.2003 

P.Subbarayudu & Ors. 

96. Crl.A.No.857/96 

Smt. Shakila Abdul Gafar Khan 457/2003 8.9.2003 

v. Vasant Raghunath Dhoble Sc Anr 

97. Crl ANo. 54/2003 
Sukhdev Singh v. Delhi State 
(Govt, of N.C.T. of Delhi) 


441/2003 


1.9.2003 



330/2003 


25.7.2003 


98. CflA.No.825/2002 
HiraLal&Ors.v. 

State (Govt, of NCT Delhi) 

99. CANo.4106/2002 

V.KIajotra v. U.O.I, & Ors. 4602003 9.9.2003 

100. CANo. 4702/94 

InternatioimlCoach Builders Ltd. 1442003 5.3,2003 

v. Kamatab State Financial Corpn. 

101. IANo.376/2003 

In W.P.(C) No. 1 338/84 

M.C.Mchta v. U.O.I. & Ors. 4962003 18.9.2003 

on behalf of Monitoring Committee 


***** 
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LIST OF REPORTABLE MATTERS 



LIST NO- 27 

OF 2003 


S.NO. CAUSE TITLE 

SUBJECT 

DATE 

521. 

Crl.A.Nos. 2032-33/96 

Ramakant Rai v. 

Madan Rai Sc Ors. 

Criminal 

25.9.2003 

522. 

Crl.A.No. 172 1/96 

State of Haryana v. 

Jagbir Singh Sc Anr. 

Criminal 

26.9.2003 

523. 

C.A.Nos.8 104-8 105/2003 
Jineshwardas (D) through Lrs. Sc Ors. 
v. Smt. Jagrani Sc Anr. 

Civil 

26.9,2003 

524. 

C.A.No.81 03/2002 

5 M Sc T Consultants, Secunderabad 
v. S. Y. Nawab & Anr. 

Civil 

26.9.2003 

525. 

Crl.A.Nos. 2000-2001/96 

Raj Kishore Jha v. 

State of Bihar Sc Ors. 

Criminal 

7.10.2003 

526. 

C.A.Nos.81 61-62/2003 

U.O.I. Sc Anr. v. 

Azadi Bachao Andolan & Anr. 

Tax 

7.10.2003 

527. 

W.P.(C)No. 611/92 

Praliilla Kumar Das Sc Ors. v. 

State of Orissa & Ors. 

Service 

7.10.2003 

528. 

C.A.No.1 2450/96 

Md.Mohammad Ali (D) by Lrs. 
v. Sri Jagadish Kalita & Ors. 

Civil 

7.10.2003 

1529. 

C.A.No.8! 73/2003 

U.O.I. v. TaritRanjan Das 

Service 

8.10.2003 

1530. 

CA.No.5466/2002 

General Manager, Kisan Sahkari Chini 
Mills Ltd., Sultanpur U.P. v. 
Satrughan Nishad Sc Ors. 

Service 

8.10.2003 
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531. 

G.A.No.4722/97 

Delhi Administration 8c Ors. v. 

Madan I^al Nangia & Ors. 

Civil 

J.1Q.2003 

02 

CANo. 1725/97 

M.D., Anny Welfare Housing Organisation 
v. Sumangal Services Pvt. Ltd. 

Civil 

8.10.2003 

533. 

CANo. 10585/96 

R. V.E. Venkalachala Gounder v. 

Arulmigu Viswesaraswami 8c V.P.Tem pie 

8c Ant. 

Civil 


534. 

C A.Nos.3988-89/200 1 

Common Cause v. 

U.O.I. & Ors. 

Civil 

8.10.2003 

535. 

C.A.No.7941/95 

Citi Bank N A v. 

Standard Chartered Bank & Ors. 

Civil 

8.10.2003 

536. 

CHANo.1 136/2003 

^R.. Indira v, Dr.G.Admarayana 

Criminal 

9.10.2003 

537. 

CANo. 1996/98 

Pooran Chand Nangia v. 

National Fertilizers Ltd. 

Civil 

8.10.2003 

538. 

CA.No.82 16/2003 

Ram Chandra Singh v. 

Savitri Devi & Ors. 

Civil 

9.10.2003 

539. 

CA.No.6478/2001 

Pure Helium India Pvt. Ltd. v. 

Oil & Natural Gas Commission 

Civil 

9.10.2003 

540. 

Q^No.2166/98 

Chairman and M.D., B.P.L. Ltd. v. 
S.P.Gururqja 8c Ors. 

Civil 

13.10.2003 
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102 . C.A.No.8431/97 



M/s. Continental Construction 
Ltd. v. State of IJ.P. 

502/2003 

22. 9.2003 

103. C.A.Nos.4774-76/96 

Dwarkaprasad Agrawal (D) by 

305/2003 

7.7.2003 


Lrs. & Anr. v. Ramesh Chandra Agrawal & Ors. 


104. C.A.No.2452/2000 

Municipal Corporation of 3 12/2003 

Greater Mumbai & Anr. v. 

Kamla Mills Ltd. 


105. C.A.No.4782/96 
Sh.DwarkaPrasa 
& Anr. v. B.D.AgrawaI & Ors. 


106. C.A.N 0 . 1768/2002 
State of Punjab v. 
Charanjit Singh 


303/2003 


499/2003 


11.7.2003 


7.7.2003 
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S.NO. CAUSE TITLE SUBJECT 

541. CrlANo.21/2002 

U.O.I. v. Paul Maniclcam Sc Anr. Criminal 

542. C.A.No.3496/96 

Azeez Sait ’dead’ by Lrs. Sc Ors. v. 

Aman Bai Sc Ors. Civil 

543. C.A.No.5282/2002 

South Eastern Coalfields Ltd. Civil 

v. State of M.P. & Ors. 

544. Cr!.A.No.280?2003 

Sohan Lai @ Sohan Singh Sc Ors. Criminal 
v. State of Punjab 

545. C.A.Nos.321 -22/98 

State of Kerala Sc Ors. v. Civil 

K.Sarojini Amma Sc Ors. 

546. C.A.No.4767/97 

Central Dairy Farm v. Civil 

Glindia Ltd. Sc Ors. 

547. C.A.No.1 4572/96 

Chairman-cnm-Managing Director, Service 


National Textiles Corporation Ltd. Sc Ors. 
v. N.T.C. (WBAB) Sc O) Ltd. Employees 
Union Sc Ors. 

548. C.A.Nos.860 1-8605/97 

State of A.P. v. Civil 

P.' V.Hanumantha Rao (D) thr. Lrs. Sc Anr. 

549. Crl.A.No.49/2003 Criminal 

Parasa Raja Manikyala Rao Sc Anr. v. 

State of A.P. 


DATE 

13.10.2003 

13.10.2003 

13.10.2003 

14.10.2003 

14.10.2003 

14.10.2003 

14.10.2003 

14.10.2003 

15.10.2003 
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550. Cr! . A .No. 263/2003 

SunilKumarv. Criminal 15.102003 

The State Govt of NCT of Delhi 

551. C.A.No.74 18/93 

Dalip Singh & Ors. v. Civil 15.10.2003 

Sikh Gurdwara Prabhandak 
Committee Sc Ors. 

552. Crl.A.No. 1 286/2002 

Kamaljit Singh v. Criminal 16.10.2003 

State of Punjab 

553. Cr!.A.No. 1265/2002 

Bhupinder Sharma v. Criminal 16.10.2003 

State of H.P. 

554. C.A.No.8585/2002 

SushilKumarv. Election 16.10.2003 

Rakesh Kumar 

555. C.A.No.4402/2002 Election 23.9.2003 

Bidesh Singh v. Madhu Singh Sc Ors 

556. C.A.No.4673/97 

State of U.P. Sc Ors. v. Civil 16.10.2003 

Jagjeet Singh Sc Ors. 

557. CA.No.H297/97 

Bombay Stock Exchange v. Civil 17.1 02003 

Jaya I.Shah Sc Anr. 

558. C.A.No.4449/97 

Superintending Engineer Sc Ors. Service 1 7. 10.2003 

v. A.Sankariah 

559. C.A.Nos.8360-6 1 /2003 

BSES Ltd. v. M/s. Tata Power Civil 17.102003 

Co. Ltd. & Ors. 

560. CA.No.541 6-24/2000 

State of U.P. Sc Ors. v. Yam Organic 
Chemicals Ltd Sc Ors. 
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S.NO. CAUSE TITLE 

561. Crl.A.No.298/2003 

Tulshidas Kanollcar v. 

The State of Goa 

SUBJECT 

Criminal 

DATE 

27.10.2003 

562. 

C. A. No. 8424/2003 Civil 

The Municipal Corpn of Greater Bombay 
v. Sh. Laxman Iyer & Anr. 

27.10.2003 

563. 

C.A.No. 8375/97 

U.O.I. & Anr. v. V.N.Bhat 

Service 

16.10.2003 

564. 

C.A.Nos.7940-42/200! 

M.Anasuya Devi & Anr. v. 

M.Manik Reddy & Ors. 

Civil 

16.102003 

565. 

C.A.No.2533/98 

State of Nagaland & Anr. v. 

Toulvi Kibami & Anr. 

Civil 

16.102003 

566. 

CrI. A.No. 1262/2002 

Jai Karan & Ors. v. 

State of U.P. 

Criminal 

28.102003 

567. 

C.A.No.8452/2003 

Sarva Shramik Sangh v. 

M/s. Indian Smelting & Refining 

Co. Ltd. & Ors. 

Service 

28.102003 

568. 

Crl.A.No. 63 1/2003 

Ratansinh Dalsukhbhai Nayak v. 

Sta ts of Gujarat 

Criminal 

29.102003 

569. 

CrlA.No.243/2003T 

Prcm Sagar V. Dharambir & Ors. 

Criminal 

29.102003 

570. 

C.A.Nos. 8479-80/2003 

State of Punjab v. Darshan Singh 

Service 

29.102/w* 



571. CANo.4 14/2000 

The State of Goa & Anr. v. Tax 

M/s. Colfax laboratories Ltd. & Anr. 

572. C.A.No.439/97 

The Apex Co-operative Bank of Urban 

Bank of Maharashtra & Goa Ltd. v. Civil 

The Maharashtra State Co-operative Bank- 

Ltd. & Ors. 

573 C.A.Nos. 1444-45/°° fc 

Nad*: ^Ors Civil 

v. M.Ananchu Asari & Ors. 

574. C. A.Nos.2 1 68-69/200 1 

U.O.I. v. Ahmedabad Electricity Co. Tax 

Ltd. and Ors. 

575. C.A.No.584 1/2002 

Harikrishna Lai v. Election 

Babu Lai Marandi 

576. CrI.A.No.642/96 

Kishorebhai Khamanchand Goyal Criminal 

v. State of Gujarat & Anr. 

577. C.A.Nos. 1 833-34/2003 

Regu Mahesh @ Regu Mahes war Election 

Rao v. Rejendra Pratap Bhanj Dev & Anr. 

578. SLP(C) No. 1 8035/2000 With LA.No.2/2002 

Dr. Mrs. Renulca Datia v. Civil 

Solvay Pharmaceutical B. V. & Ors. 

579. CrlA^m. 119-21/97 

RamanandYadavv. Criminal 

Prabhu Nath Jha & Ors. 


580. 2003 

IK;.- Lai & Ors. v. 

• c,fM P 


29.102003 


29.10.2003 


29.102003 


29.302003 


30.102003 


30.102003 


30.10.2003 


30.102003 


31.102003 


Criminal 


31.102003 
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1 .1ST OF RF.PORTART.F. MATTF.RS 
1 1ST NO 30 OF 2003 


SNO CATIKF. TTTT.F. 

581. CANu.8537/2003 
Pondicherry Khadi £: 
Village Industries Board v. 

t\ rr i jt o a 

i* .xs.iuuuiaiigan cc /\iu . 


5X2 f ' A Nos AM X-m'97 

State of Bihar & Ors. v. 

Industrial (Yimn Pvt I td fa Ore” 


5X3. Crl.A..No ,992^2002 

Ram Udgar Singh v. 

Stale uf Filial 

Criminal 

584. CANos .4698-4700/94 

State of U.P. & Ors. v. 

Lalji Tandon (Dead) Through Lrs. 

Civil 

585. CANo.315/98 

'Narbada Devi Gupta v. 

Biiejidia Kumai JaJswai & Aai . 

Civil 

580 r. A Mn 

Shanti Kumar Panda v. 

Shaln m tn ! « I V*vi 

Civil 

587. Cii ANo.71 3/2003 

Bami lm Guddu v. 

State ul’M.P. 

Criminai 

588. CrlANo 744/2003 

Cbander Pal (at Raj Pal v. 

Slate uf Haiyaua 

Ciiminai 

589. CANos. 8132-33/2001 

United Bank of India v. 

Ramdas mahadoo Prashad & Ors. 

Civil 


STJRTFOT 

Service 


DATF, 


31. 10.2005 


4.9.2003 


3.11.2003 


3.11.2003 

3.11.2003 


3.11.2003 


4.11.2003 


1 0.1 0.2003 


4.11.2093 



590. Crl.A.No.449/94 

Preetam Singh & Ors. v. Criminal 

State of Rajastlmu . 

591. C.A.No.6974/96 

Kashi Nath (D) through Lrs. Civil 

v. Jagauatli 

592. W.P.(C) No.29'2003 

Saurabh Chaudri & Ors. v. Education 

Ilf) I Ors 

593. CA.No.8565/2003 

U.O.I. & Ors. v. Service 

Jaipal Singh 

594. Crl.A_Nos. 430-32/2002 

Simon & Ors. v. Criminal 

State- of Karnataka 

595. CA.No. 8609/2003 

U.P.Pufciic Services Commission Service 

v. Subhash Chandra Dixit & Ors 

596. Crl.A.No. 1787/96 

State of U.P. v. Criminal 

Ram Bahadur Singh & Ors. 

597. C.A.No.5909/202 



U.O.I. v. Madhusudan Prasad 

Sendee 

598. 

CANos. 6429-3 1/95 



Sri Ramnifc Vailabhdas Ivladhuvani & Ors. 


v. TarabenPra.vinkl Madhvani 

Civil 

599. 

CrlANo. 176/97 

Suchand Pal v. Phani Pal & Anr. 

Criminal 

600. 

C AN os. 8 54-5 5/98 

Bibi Ziubaida Kbatoon v. ' 

Nabi Hassan Saheb Anr. 

civil 


4.1 1.2003 

5.11.2003 

4.11.2003 

3.11.2003 

16.10.2003 

5.11.2003 

29.10.2003 

28.10.2003 

5.11.2003 

6.11.2003 
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m CANo.M 


Tae Secretary'. Thinimumgan 

Civil 

11.122003 

Co-operative Anricuiiurd Credit Society 
v. M.Lalitha (Dead) through Lrs. & Ors. 

CORRIGENDUM: 

REPORTABLE NO. 


133 , c.a mmi 

fciriZas&j&^e&s 

Lid, etc. v. State 2'M.P.d Ors 

543/2003 

13.102003 

pi r i y .. o-;' i ""ir-wi 

lX » ~v;i 

h di Court of Ui^ni fc Aiir. 

157-2003 

10.3.2003 

v. Guisral Lisbon hfedcor 



lltt'; rtt ’i v>i S. 
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SUPREME COURT OF INDIA 


LIST OF REPORTABLE MATTERS 


UST NO. 30 OF 2003 


s >IO CAUSE TITLE 

SUBJECT 

701. 

CA.No.9726. 2003 



Uma Devi Nambiar Sc Crs. v. 
T.C.Sidhan (D) 

Civil 

702. 

W.P.(C)Nc. 42/100 1 



N .C.unouriCid v , 

U.C.I. & Ors. 

Civil 

703. 

LA.Nos.24, 2 5.22 & 29 In 
\V.P.(C ) No.72 5 : 9A 



la F,e: News, item Published in 

Civil 


Hindustan Times Tilled "And Quit 

(Permits 


Flow Maily YarAn d" 

Construction 


of Additional : 

704. 

CP -A.No.94 7 2003 



StishT MuiTiH. v. 

State of Jharkhand 

Criminal 

705. 

C.A.Nos. i 907 -OS 2000 

Civil 


Mohammed Harocn Ansari A Air. v 
The District Collector. Ranga Reddy 
District A.P. 

706. 

C ri . AN os .4 7 3-74 ; 2 003 


Aim Paswan. S.I. v. 

State of Bihar Sc Ors. 

Criminal 

707. 

C ANo .97 34/2003 

Civil 


Parma Lai Ghosh & Ors. v. 

Land Acquisition Collector Sc Ors. 

708. 

CA.No.4468 '99 

Sendee 


Rajasthan High Court, Jodhpur 
throuah Registrar v. Babu Lai Aora 

709. 

CA.No. 1574/2000 

O.N.G.C. 


Group General Manager (Projects), 


v. A.M. Salved 

Sendee 

710. 

C.A.No. 3957/98 

Sendee 


Basic Shiksha Parishad & Air. v. 


Smt.Sugna Devi & Ors. 




DATE 

11.12.2003 

11.12.2003 

12.12.2003 

12.12.2003 

12.12.2003 

12.12.2003 

12.12.2003 

12.12.2003 

12.12.2003 

12.12.2003 
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711. 

C.P.No. 180/200! In 

C.A.Mo.4138-'99 

Bank of Baroda v. 

Sadruddin Hasan Daya & Anr. 

Civil 

12.122003 

712. 

C ANo.4090 ; 2003 

Ajay Kumar Poeia v. 

Sh\£Ci & Q> 3. 

Election 

11.122003 

713. 

CA.No.c253.’98 

Stare of Tripura & Crs. v. 

K.K.Rcy 

Service 

12. 12. 2003 

714. 

C. A. No. 178; 7C0C 

D. D.A. & Or 3. v. 

J.'glftder S.Mouga »£ Ors. 

Civil 

12.122003 

715. 

Crl. ANos.232-34. 9 7 

S.Naidu v, 

Sl.i-. e. of A.?, Ors. 

Criminal 

15.122003 

716. 

Cri A.No.1296 2002 

Aririaq v. 

Sta<e (Govt. ofKCT of Delhi) 

Criminal 

10.12.2003 

' , - * 7 

CANo.l 3 133/96 

Krishna Pillai Rajasekharan Nair * 

(D) by Lrs. v. Padmanabha Pillai (D) by 
Lrs. & Ors. 

Civil 

15.122003 

718. 

CA.No.7662, ‘97 

Rame Gowda (D) by Lrs. v. 
M.VaradappaNaidu (D) by Lrs. & Anr. 

Civil 

) 5.12 2003 

719. 

W.P.(€ ) No.389/2002 




People's Union for Civil Liberties & Anr. v. 



U.O.l. 

Civil 

(POTA) 

16.12.2003 

720. 

Crl A.No.778 97 




State of Punjab v. Bhag Singh Criminal 

************** 

16.122003 



SUPREME COURT OF INDIA 


LIST OF REPORTABLE MATTERS 


LIST NO. 37 OF 2003 


S.NO. CAUSE TITLE SUBJECT 

721. Crl.ANo.S87/97 

James Martin v. Criminal 

State of Kerala 

722. CA.No/. 7653/99 

Smt. V.Rajeshwari v. Civil 

T. C.Saravanabava 

.723. CA.Nos.7 17-19 99 

Sureshchandra Singh & Ors. v. Service 

Fertilizer Corpn. of India Ltd. & Ors. 

724. C ANos.467 1 -73/99 

S.Devasahavam & Anr. v. Service 

Joint Director & Anr. 

725. CA.No.36 172000 

Baleshwar Paswan & Ors. v. Service 

State of Bihar & Ors. 

726. CA.No.2636. 99 

Vithal V.Gaitonde v. Service 

U. O.I. & Anr. 


727. C .ANo. 5003, 2002 
Bajaj Auto Ltd. v. 

Bhojane Gopinath D. <fc Ors. 

72S. Crl.ANo.633 2003 

Rajendra & Anr. v. 

State of Madhya Pradesh 
729. CrlA.No.547 97 
State of Punjab v. 

Ramdev Singh 


Service 


Criminal 


St 


DATE 

16.12.2003 

16.12.2003 

16.12.2003 

16.122003 

16.12.2003 

16.12.2003 

17.122003 

17.12.2003 

17.12.2003 


Criminal 
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730. 

C . A.No. 993 7/2003 

U.O.I. v. 

Sevjiram & Anr. 

Civil 


17.12.2003 

731. 

C A.Nos.5 593-94/2002 

ML Yacob Sheriff (D) by Lrs. v. 
RajraniDevi 

Civil 


17.12.2003 

732. 

C.A.No.32/99 

Bahadursinh Lakshubhai Gohil v. 
Jagdishbhai M.Kamaiia& Ors. 

Civil 


17.122003 

733. 

C . A.No. 1 009 1 2003 

Haryana State Cooperative Land 

Development Bank Ltd. v. Service 

Han ana State Cooperative Land 

Development Banks Employees Union & Anr. 


18.12.2003 

734. 

Crl.A.No.897/97 

State of A.P. v. 

K.Srinivasulu Reddy & Anr. 

Criminal 


18.12.2003 

735. 

CilA.No. 827/97 

Shamsuddin & Ors. v. 

State of M.P. 

Criminal 


18.12.2003 

736. 

C.A.No.4459 97 

Ram Swaroop & Anr. v. 

Mahindru & Ors. 

Civil 


18.12.2003 

737. 

C.A.No.7127 99 

U.O.I. & Ors. v. C.Krishna Reddy 

'fax 


18.12.2003 

u> 

00 

C.A.No.1036'2000 

K.Balakrishnanv. 

K.Kamalam & Ors. 

Civil 


18.12.2003 

739. 

CA.No.51 88/2001 

Ganga Retreat & Towers Ltd. & Anr. 
v. State of Rajasthan Sc Ors. 

Civil 

-*h 

19.122003 
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Service 


19.12.2003 


740. C.A.No.2063,'2000 

Radha Raman Samanta v. 
Bank of India & Ors. 


741. Crl.A.No.728 97 

Chanakya Dhibar (Dead) v. Criminal 

State of West Bengal & Ors. 

742. C.A.No.10 135 2003 

Videocon Properties Ltd. v. Civil 

Dr.Bhalchandra Laboratories & Ors. 
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IN THE SUPREME COURT OF INDIA 
CIVIL APPELLATE JURISDICTION 

WRIT PETITIONfCIVTD NO, 407/2001 
(Under Article 32 of the Constitution of India) 

Ms.Neelu Arora and Anr. . . Appellant 


Union of India & Ors. 


..Respondent 


IHE 241 H DAY OF JANUARY 2003 


Present: 


Honl>ie Mr. Justice S.Rajendra Babu 
Hon’ble Mr. Justice K.G.Balaknshnan 
Hon'ble Mcjustice P.Venkatarama Reddi 


P. P. Malhotra. Sr. Aclv.,P. H.Parekh. R . Jawah ar Lai. Ms.Shakun Sharma. Vrnod Shukla,Adv.for 
M.C.Dhingra, Altaf Ahmed, ASG, Ms.Sunita Sharma D.S.Mahra, Rudreshwar Singh, Prakash 
Srivastava. Tara Chand Sharma. Ajay Sharma, Ms.Neelam Sharma. Mrs.Revathy Raghavan, Ms. 
Krishna Sarnia, Ms. Asha G.Nair, V.K.Sidaiharan, J.R. Juwang, Ashok Srivastava, J.P.Dhanda. 
B.B.Singh, Kumar Rajesh Single Kh.Nobin Singly A.Manaiputham, Ms.Aruna Mathur,. Anurag 
D.Mathur, Anurag D.Mathur, Ramesh Babu M.R..K.L.Janjani J R.C.Verma, Mukesh Verma, 
Pankay Kumar Singh, Bhavanishakar v. Gadnis, Ms. Sraita Inna. Ms.Divya Suri H.A.Raichura. 
Navin Prakash. Rahul Singh, Anil Srivastava. Anil Suhrawardy, B.S.Banthia, Ms.Anu Sawhnev, 
Ms. Hemantika Walii. V. G.Pragasam, Sanjav R.Hegde, Javed Malimud Rao. Ms. Rachna 
Srivastava, Naresh K.Sharma. C.Y.Subba Rao, Rajeev Sharnia, Ms.Kamini Jaiswal, Guntur 
Prabhakar, Sushil Kumar Jain,(NP), Radha Shvam Jena.Advs. for the appearing parties. 


JUDGMENT 


The following Judgment of the Court was delivered 




IN THE SUPREME COURT OF INDIA 
CIVIL ORIGINAL JURISDICTION 
WRIT PETITION [CIVI L! f-'C. 4~7 O F 2001 


Ms. Neelu Aro; a. & Anr, Petitioners 

'jerque. 

Union of India & Ors, Respondents 


(With I A NO, 1* Kl TV P.rCt HoAVUK 092J 


JUDGMENT 


RAJENDRA BA fat U. J. : 

These petitions are oPshoot of a Scheme framed by this Court in 
Shg fY/gp Kuna?*, etc.etc. vr r Gen eral of Health Services & Anr. 

etc.etc ., IP/93 (3) SCC 332, the procedure to complete the process of 

allotment of 15 per cent of Ai'-india cjoca for admission to MBBS/BDS courses in 
various colleges in the cour^xy by September each year. The said Scheme was 
modified pursuant to an order rxtm* in I.A.Nc 10 of 2000 in WP{C} No.443 of 
1992 the dates fixed sterv: • ' as indicated therein, but we are not 
concerned with the same in p'oceedlngs. The last date for receipt of 
vacancy position is fixed 3T Member of each year and the llnd round of 
ceurf •i*; n g i S proposed to be taken during the period fixed therein. 
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Now in these petitions, it is contended that the llnd round of counselling 
for the All-Indy* quota seats which was scheduled to be held have neither been 
held as the Pre-Medical Test [PMT| is not conducted nor counselling for the 
seats under the State quota is completed. 

This Court in Pr, Praete e? Ors.. etc, etc, vs. Union of India & 

Ors. v etc. etc., ;9S4 (3) SCC 65-* at : U 'X Kumar & Ors. vs. Motilaf 
Nehru Medical Colleqe g . Soo [S] SCC 727, while disapproving of the 

total reservation on different scores in regard to admission of students in medical 
courses such as MBBS and post-graduate specialties, stated that “the very 
mandate of the equality clause viewed in the perspective of social justice would 
justify some extent of reservation preferences for students passing the qualifying 
examination”. The primary consideration in formulating the scheme for creating a 
reservation in favour of candidates is broadly based on national approaoh as 
against the State based reservation. This background resulted in the formulation 
of the Scheme, which is sought to be interpreted or modified now. We should not 
read the Schemes famed by this Court as if they are Statutes or that inexorable 
rights are conferred upon the For the academic year 2001-2002, 1483 

seats for MSBS course and 14C 'teats for BDS course, totaling 1629 seats were 
made available by the States i ^ the 15% All-India Quota. On the basis of the 
results declared by respondent No. 2, 2759 successful candidates were sent call 
fetters. By the end of the first round of counselling, 86 seats remained un-filled to 
be allotted in the second round. Some States or colleges informed their vacancy 



position under 15% All-India Quota from first round of allotment amounting to 245 
seats. However, some States have not intimated vacancy position even as late 
as 5.9.2001. 

It is submitted that the candidates from these States who have been 
allotted seats in the first round of allotment may not have been given the course 
or college or place of their choice an i in c later on they get the allotment of 
their choice under the State quotx l *vr, they v/l:* vacate the seats allotted to 
them under the All-India Quota. Hence they apprehend that more than 700 seats 
will fall vacant once the counselling is conducted in the aforesaid States. 
Therefore, it is submitted that a !!ird round of counselling is required to be held 
and that tho vacant seats, if any, should ariso in the 15 per cent All-India Quota 
seats should not be allowed to revert back to the States/Colleges after 
September 2001 and that instead successful and meritorious candidates in the 
All-India Quota should be :h« se reats or such other orders as necessary 

may be prosed. 

Ax ;or clause 14 of j SUiomc : f the D ^n or the Principal of the 
concerned xolkge does r . the \axancy oosition due to non-joining of 
candidx: 4 e or candidates in ■ f. : xr.d x? xt-n silling before the date indicated 
therein, the seats allotted t: v-- : v:- 1 b c . Mated as vacant and allotment of 

candidates will be made ac?-x ? t deemed vacant seats and it shall be the 
responsibility of the Dean or f the concerned college to give 

. those candidate ~ rovsnd of allotment by personal 
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appearance wiil be for candidates who were Plotted a seat in the first round and 
who wish to change their allotted college/course and wish to join the same 
against vacancies arising due to non-joining of the candidates allotted in the first 
round of personal appearance and for candidates on the merit list who could not 
be considered for allotment in the first round. It is thus the find round of 
counselling by personal appearance was to be concluded by a particular date 

When a detailed scheme has been framed through orders of this Court 
and the manner in which it has to be worked out is also indicated therein, we do 
not think that if in a particular year there is any short fall or certain number of 
seats are not filled up, the same should be done by adopting one more round of 
counselling because there is no scope for the third round of counselling under 
the Scheme, it would not be advisable to go on altering the scheme as and 
when scats are found vacant. What is to be borne in mind is that broad equality 
will have to be achieved and not that it should result in any mathematical 
exactitude. Out of about 16C0 seats, if 250 seats are not filled up for various 
reasons, we do not think it should result in the third round of counselling. If that 
process is to be adopted then there v/ili be again vacancies and further filling up 
of the seats falling vacant wi'l have to be undertaken. In that process, it will 
become endless until al! the ss&w under the Aii-lnd?a Quota are filled up. That is 
not the object cf the Schrm-u formulated by this Court. The object was to 
achieve a broad based squally os indicated by us at the outset and we do not 
thin!: that any steps have to ba cken for altering the Scheme. Moreover, this 
Court in IVTecficqf Council of India vs. Mndhu Sinqh & Crs., 2002 (7) SCC 258, 
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has taken the view that there is no scope for admitting students midstream as 
that would be against the very spirit of statutes governing medical education. 
Even if seats are unfilled that cannot be a ground for making mid-session 
admissions and there cannot be telescoping of unfilled seats of one year with 
permitted seats of the subsequent year. If these aspects are borne in mind we 
do not think any reliefs as sought for by he petitioners can be granted under 
these petitions. 

Interlocutory Applications filed shall stand disposed of in view of the order 
made by us in the main petitions. 

These petitions shall stand dismissed. 


J. 

[8.RAJENDRA BABU] 


J. 

f K.G. BAL AKRISHMAN ] 


J. 

f f\ Y^iKATARAMA REDDI ] 


MEW DELHI, 
JAWUAK'i 24, 2003. 




REPORT ABLErY7 ;200S 


I> : THE SUPREME COURT OF INDIA 
CIVIL ORIGINAL jurisdiction 


(Under .Article 32 of the Constitution of India) 


Snpreet Batra & Ors. ..Petitioners 

vs. 

Union of India & Ors. ..Respondents 

with W.P. (QNo . 473/2002 


Present: 


THE 27THDAY OF JANUARY.2003 


Honhle Mr. Justice S.RajendraBabu 
Honble Mr Justice D.MDharmadhikari 
Hon'bie Mr Justice G.P.Mathur 

K. N Rawal Solicitor General AIM Ranga Ramanujam. Kailash Vasdev,$r.Advs, P.H.Parekh, Rohii 
Alex, Mre.GmaiK.Das, Ms.Rani JethmaJani, Mre.Sunita Sharma, D.S.Mahra, Sumita Sharma, 
R.KRathcre,Addl.Adv.Gen.for Punjab, Tara Chandra Sharma, Ms.Neelam Sharma, Ajav Sharma, 
Anil Nag. R.KBansaL KR.Sasiprabhu, John Mathew, Ms.KSangeeta, Sushil Tekriwal, S.S.Shinde, 
V .N .Raghupathy . Pardeep Gupta. C.MKennedy, KK. Mohan, Ranji Thomas, Airs. Bharati 
Upadhyaya. D.KThakur, Saryay Mitra, V.G.Pragasam, Maninder Singh, A.Mariarputtam, 
Ms.Prathiba M. Singh. Ms.Ankur Taiwan Kirtiman Singh, Angad Chopra, Bhavanishankar V.Gadnis, 
H.A.Raichura, Ms.Hemantika Wahi, Ms. Sadhna Sandhu, Prakash Shrivastava, P.KChabravartv, 
AnnamD.Nilao. Ms. Krishna Sarnia, Ms.Asha G.Nair, V.KSidatharan, for M/s. Corporate Law 
Group, Ms. Ka mini Jaiswal, Ms. Shomila BaJkshi. Satinder Singh Gulati Ranbir Yadav, Naresh 
K. Sharma. KH.Nobin Singh M.Gireesh Kumar. Ms.RevathyRaghavan, Ashok Siivasatava, 
B.S.Banthia, Ms.geetanjaK Mohan. Advs. for the appearing parties. 


The following Judgment of the Court was delivered 




IN THE SUPREME COURT OF INDIA 
CIVIL ORIGINAL JURISDICTION 
Writ Petition rCivil] No.393 of 2002 

Street Batra & Ojs. Petitioners 

versus 

Union of India & Ci $. Respondents 

[With W.P.(C; No. 473/2002] 


JUDGMENT; 

RAJENDRA BABU. J. : 

These petitions are offshoot of a Scheme framed by this Court in 
Sharwan Kumar, etc.$tc. vs. Director General of Health Reprices & Anr. 
etc.etc. . 1993 (3) SCC 332, prescribing the procedure to complete the process of 
allotment of 15 per cent of All-India quota for admission to MBBS/BDS courses in 
^pous colleges in the country by September [now changed to 7 th August] each 
year. The said Scheme was modified pursuant to an order made in I ANo.10 of 
2000 in WP{C} No. 443 of 1992 and tne date fixed, as stood altered, as Indicated 
therein and the last date for receipt of vacancy position is fixed as 7* August of 
each year and the llnd round of counselling is proposed to be taken between the 
period from 1 8 th July to 24 th July of each year. 
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Now in th ~se petitions, it is contended that selection or counse ling has not 

been done in so^-e States and therefore, they would not take, full advantage of 

Itnd round of counselling. The details are set forth as under : 

a. The date of the PMT in Punjab has been altered from 23 rd June to 21 st July, 
2002 . 

b. The States of Haryana and Uttar Pradesh have only conducted their PMT on 
30 th June, 2002. 

c. in the state of Karnataka - the counselling sessions for the Karnataka quota 
will commence on the 31 st of August and the conselling sessions for the non- 
Karnataka quota wifi commence on 1 1 th September, 2002. 

d. In the State of Rajasthan, the results of the PMT were defcared on 26 th June, 
2002. However, no counselling schedule has been declared so far. 

e. In the State of Bihar, the date of the PMT had been shifted from 9 th June to 
1 1 th July, 2002. 

f. In the State of Jharkhand, the date of the pre-entrance test for screening has 
been fixed at 7 th July, 2002 and no date has been fixed for the main entrance 
texti.e. the P.M.T. 

g. In the State of West Bengal, no date has been announced vis-a-vis the 
counselling sessions. 

h. In the state of New Delhi, the DPMT was conducted on 18 th May, 2002 and 
the d3te of the counselling is scheduled to be held on 16 th and 17 th July, 

2002 



in the States of Gujarat and Himachal Pracesh, they nave uoi eunduaeo the 
PMT yet. 

Vis-^-vis All *nriia Ail India Institute of Medical Sciences, the test was 
on June, 2002 end the counselling is scheduled to heid on 
23* July, 20-2. 

it is submitted that the eairl'^cs '.or.', these States who have been 
allotted ceats in the first round of ?ilotmen* may not have oeen given the course 
or college or place of their choice and in case later on they get the allotment of 
their choice under the State quota, then they will vacate the seat allotted to them 
under the Ali-lndia Quota. Hence they apprehend that more than 700 seats will 
fail vacant once the counselling is conducted in the aforesaid States. Therefore, 
it is submitted that a liird round of counselling is required to be held in the special 
of the case and that the vacant seats, if any, should arise in the 15 per 
cent All-India Quota seats should not be allowed to revert back to the 
States/Colleges after 7 th August, 2002 and that Instead of successful and 
meritorious candidates in the All-India Quota should be allotted these seats and 
pass such other orders as may be necessary. 

This Court In Dr. Pradeep Jain & Ors., etc. etc. vs. Union of India & 
Ors., etc. etc., 1984 (3) SCC 654 and Dr. Dinesh Kumar & Ors. vs. Motilal 
N«|iru Medical College & Ors., 1986 [3] SCC 727, while disapproving of the 
total reservation on different scores in regard to admission of students in medical 
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courses such as MBBS and post-graduate specialties, stated that “the very 
mandate of the equality clause viewed in the perspective of social justice would 
justify some extent of reservation preferences for students passing the qualifying 
examination' 1 . The primary consideration in formulating the scheme for creating a 
reservation in favour of candidates is broadly based on national approach as 
against the State based reservation. This background resulted in the formulation 
of the Scheme, which is sought to be interpreted or modified now. We should not 
read the Schemes framed this Court as if they are Statutes or that inexorable 
rights are conferred upon the parties. For the academic year 2002-2003, 1484 
seats for MBBS course and 150 seats for BDS course, totaling 1634 seats were 
made available by the States under the 1 5% All-India Quota . On the basis of the 
results declared by respondent No.2, 2778 successful candidates were sent call 
letters. By the end of the first round of counselling, the entire 1634 seats were 
allotted up to 1835 th rank. 

The contention of the petitioners is that inasmuch as certain 
circumstances have arisen in view of change of date in the matter of counselling 
and date by which intimation of the vacancy position to the Director General of 
Health Services, the scheme framed by this Court in Sharwan Kumar’s case is 
not being given full .effect with the consequence of seats reverting to States thus 
frustrating the Scheme framed by this Court. 



As per clause 14 ot the Scheme, if Ine Doan Ci the Principal of the 
concerned college does not notify the vacancy position due to no ^-joining of 
candidate or candidates in the first round of counselling before the date indicated 
therein, the seats allotted to the college will be treated as vacant end allotment of 
candidates will be made against these deemed vacant coats and it shall be the 
responsibility of the Dean or the Principal of the concerned college to give 
admission to those candidates. The Mnd round of allotment by personal 
appearance will be for candidates who wore allotted a seat in the first round and 
who wish to change their allotted college/course and wish to join the same 
against vacancies arising due to non-joining of the candidates allotted in the first 
round of personal appearance and for candidates on the merit list who could not 
be considered for allotment in the first round. It is thus the find round of 
counselling by personal appearance was to be concluded by a particular date. 

When detailed scheme has been framed through orders of this Court and 
the manner in which it has to be worked out is also indicated therein, we do not 
think that if in a particular year there is any short fall or certain number of seats 
are not filied up, the same should be done by adopting one more round of 
counselling because there is no scope for the third round of counselling under 
the Scheme. It would not be advisable to go on altering the scheme as and 
when seats are vacant. What is to be borne in mind is that broad equality will 
have to be achievid and net that it should result in any mathematical exactitude. 
Out of about 1600 seats, if 200 seats are not filled up for various reasons and 
such not filled up seats were much less In the earlier years, we do not think it 



6 


should result in the third round of counselling. If that process is to be adopted 
then there will be again vacancies and further filling up of the seats falling vacant 
will have to be undertaken. In that process, it will become endless until all the 
seats under the All-India Quota are filled up. That is not the object of the 
Scheme formulated by this Court. The object was to achieve a broad based 
equality as indicated by us at the outset and we do not think that any steps have 
to be taken for altering the Scheme. We have token identical view In the decision 
in Writ Petition (Civil) No. 407 of 2001 (Ms. Neeiu Avora & Anr. vs. Union of 
India A Ors.) and connected matters disposed of on 24.C1 .2003. Moreover, this 
Court in judical Council of India vs. Madhu Sinah & Ors.. 2002 (7) SCC 258, 
has taken the view that there is no scope for admitting students midstream as 
that would be against the very spirit of statutes governing medical education. 
Even if seats are unfilled that cannot be a ground for making mid-session 
admissions and there cannot be telescoping of unfilled seats of one year with 
permitted seats of the subsequent year. If these aspects are borne in mind we 
do not thmk any reliefs as sought for by the petitioners can be granted under 
these petitions. These writ petitions shall stand dismissed. 

By an interim order this Court had directed Jhat the seats in the All-India 
quota should not revert to the States. As a consequent these seats have not 
been filled up either in AH-india quota or State quota and with the dismissal of 
these petitions, that interim order gets dissolved. In I.A.No.13 filed in W.P.{CivilJ 
393 of 2002, it is brought to our notice that the State of Kerala had extended 
period of Rank List upto December 31 , 2002 only and thereafter applicants would 



Interlocutory Applications filed shall stand disposed off in view of the order 


made by us in the main petitions. 


J. 

[S.RAJENDRA BABU] 


J. 

[D.M. DHARMADHIKARI ] 


J. 

[G.P.MATHUR] 

NEW DELHI, 

JANUARY 27,2003. 




IN THE SUPREME COURT CT E rr>IA 
CIVIL APPELLATE J7?« ' IV' 


CIVIL APPEAL NO. 1053 ^ 
(Arising out oi’SLPfi No.242I of 2001 ) 


St. Johns Teachers Training Institute 


... Appellants 


Versus 


Regional Director, National Council 

for Teacher Education & Anr. ... Respondent - 


With Civil Appeal Nos. 106 ? -1 °? 7 of 2003 .(Arising oat of 3.I..E (0) 
Nos. 1035 1/2002. 10434/2002, 10760(2001, 10804-10305/2001. 10S70 2-"l , 
1386/2002, 1387/2002, 177612001, 177622001. 20419-20421/2003. 
20318-20819/2002, 20879/2002, 20904-209052002, 20906-209072001, 
20922/2001, 20924 2001, 20925 2001, 20927 / 7 -^ 1 , 212072002,' 
21208/2002, 27022001, 39722002. 3974 / 2002 ) WP (C) Nos. 522 2^2, 
5532002, 554/2002, 555/2002, 556/2002, 557 2002, 558/2002, 559/2002, 
562-7002, 566/2002, 591/2002, 592/2002, 593/2002, 594/2002. 5952902, 
596/2002, 598/2002, 599/2902, 602/2002, 613/2002, 614/2002, 615/2002 

and Civil Appeal Nos. 1 098-1"! n 9 -2003 (Arising out of SLP(C) 

Nos.6996.2002, 7010-2002, 7046-2002, 7178.2001, 7783 2002, 89622002. 
9812/200] 24829-24830/2002, 282003. 15/2003 and 5012003) 


•G.P. MATHUR,J. 


JUDGMENT 


Leave granted. 

The question which requires consideration in pus bunch of special 
leaye petitions and writ petitions is whether Regulations 5 (e) and (f) framed 
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bv National Council foi Teachers Education ( hereinafter referred to a:: *.» ; c 
Council’) are ultra vires the provisions of National Council for 
Education Act 1993 (hereinafter referred to as ‘the Act"). 

We will briefly refer to the tacts of SIP?' N- . L ’2'>vl • 

is the leading case. The appellant claims to be a Christian Minority Tcuwx 
Training Institute and is run and managed by the TamilnadU ^Educational 
Trust which is engaged in the field of education since 1989. The petitioner 
made an application to the Regional Director, National Council for Teachvr 
Education (Southern Committee) Bangalore, seeking permission for starting 
a course in Elementary Education Training in the year 1999-2000. The 
respondents sent a letter dated August 18, 1999 stating that unless the State 
Government issued a "No Objection Certificate” thereinafter referred as 
‘NOC’) the application of the petitioner shall be treated as incomplete and 
shall not be considered. The petitioner then filed a writ petition before the 
High Court of Karnataka praying that a writ of certiorari be issued for 
quashing the order dated August 18, 1999 issued by Regional Committee 
and further that Regulations 5(e) and (f) in so far as they direct obtaining of 
a NOC from the State Government be struck down as unconstitutional and a 
direction be issued to the Regional Director to consider the application of the 
appellant without insisting upon a NOC from the State Government. A 



Single Judge of the Karnataka High Court had held, that Regulatkms~S-4^) 
and (f) were ultra vires in another matter and against the said judgment the 
Council had preferred an appeal before the Division Bench of the High 
Court. The writ petition preferred by the appellant was heard along with the 
aforesaid appeal. After hearing the parties the Division Bench allowed the 
appeal filed by the Council and set aside the order of the learned Single 
Judge by which the Regulations were held to be ultra vires and invalid. 
Consequently, the writ petition filed by the appellant was also dismissed. 
The connected writ petitions have been filed under Article 32 of the 
Constitution praying that the Regulations 5(e) and (f) be declared as 
unconstitutional and invalid and a direction be issued to the respondents to 
consider the application moved by the petitioners for grant of recognition for 
starting a teacher training course without insisting upon a NOC from the 
State Government as provided in the aforesaid Regulations. 

Shri K. Subramanian, learned Senior Counsel appealing tor the 
appellants, has submitted that Section 14 of the Act lays down that every 
institution intending to offer a course or training in teacher education shall 

i ' ’ I 

make an application to the Regional Committee concerned and the Regional 
Committee may pass an order granting recognition to .such institution if it is 
satisfied that the institution has adequate financial resources* 
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accommodation, library, qualified staff; laboratory' and that it fulfils such 
other conditions required for proper functioning of the institution and this 
53hows that the entire exercise has to be done by the Regional Committee 
itself However, Regulations 5 (e) and (f) which require obtaining of a NOC 
from tiie State Government also confer jurisdiction on the State 
Government in the matter of grant of recognition, which is wholly outside 
the purview of the Act. It is urged that the Act does not contemplate any 
role for the State Government but by insisting for obtaining a NOC from the 
State Government or Union Territory in which the institution is located, die 
Regulations have created another body to consider the application moved by 
an institution for grant of recognition which is not at all contemplated by the 
Act_ Learned Counsel has submitted that in view of the express language 
used in Sub-section (3) of Section 14 of the Act, the satisfaction is to be 
that of the Regional Committee alone and no other authority or body, much 
less the State Government, can have any say in the matter which may have a 
bearing on die satisfaction of the Regional Committee. It is contended that 
under the guise of framing the Regulations, the power of recognition itself 
has been given to the State Government as in the event a NOC is not 
granted by the State Government, the application made to the Regional 
Committee is treated as incomplete and is not even considered on merits. 



Lastly it has been urged that no guidelines have been given injhe impugned 
Regulations to indicate the circumstances under which a NOC could be 
granted and therefore the impugned Regulations are wholly ultra vires and 
invalid. In support of his submission learned counsel has placed strong 
reliance on a decision of this Court in Kunj Behari Lai Butail & Ors. v. State 
of H.P. & Ors., 2000 (3) SCC 40. 

Shri MN Krishnamani. learned Senior Counsel appearing for the 
Council has submitted that having regard to the objects for which the Act 
has been enacted and the responsibility east upon die Regional Committee 
under Sub-section (3) of Section 14 of the Act to be satisfied about ttvf 
matters enumerated therein, namely, that die institution has adequate 
tH&nciai resources, accommodation, library, qualified staffs laboratory and 
that it fulfills othc* conditions required tor proper functioning of the 
institution for a course or training in teacher education, it is not only 
desirable but also essential for an institution to obtain a NOC 6dm the 
concerned State Government or Union Territory where it is situate! Learned 
counsel has submitted that there arc only four Regional Commjjtfccs in the 
whole country and it is physically not possible for them to obtain the 
relevant data which has to be appraised and considered before grant of 
recognition and this exercise can only be performed by the concerned State 



Government which is in a far better position to do so. The main purpose 
obtaining a NOC from the State Government, it is contended., is to get tl 
material and data on which the Regional Committee has to be satisfy 
before taking a decision on the question of grant of recognition under Sub 
section (3) of Section 14 of the Act and this is more in the nature of an input 
Learned counsel has also submitted that no arbitrary power has .been 
conferred on the State Government as the Council has issued guidelines for 
establishment of Teachers Training Institutes and introduction of new 
programmes and the State Governments are required to consider the matter 
in the light of the aforesaid guidelines while giving a NOC. It has thus been 
urged that as the function to be performed by the State Government is mar* 
in the nature of collection of relevant facts and material, there no 
abdication of responsibility by the Regional Committee which a)one shall 
pass an order either granting or refusing recognition to an institution and 
therefore the impugned Regulations are perfectly valid and i nira vires. 

In the counter-affidavit filed on behalf of the Counnf if is averred that 
for long the need for ensuring certain standards and cxcclfcncc of education 
in teachers’ training institutes, and establishing institutes with the high 
objectives of training teachers and educationists who have upon them the 
task of moulding the future of the nation was being felt. The life-less 



stereotyped and dull teaching methods had to be replaced vm mat 
infuses dynamism and vibrance in the methods of imparting education. To 
achieve this it is necessary that only such institutes which are equipped with 
all the necessary inputs to train and produce teachers v.iio arc or 

instilling aesthetic excellence in the life of their pupil be established and 
permitted to run the teachers’ training course. It was towards this end that 
the National Council for Teacher Education came to be established under the 
Act in the year 1993. In para 6 it is averred that the requirement of a NOC 
from the State Government was one of the issues that was deliberated upon 
by the members of the Council, including the experts from the held of 
education and academics. The State Governments nave been assigned an 
important role in the task of development and improvement ot teacher 
education and also in the matter for grantof tecognition and permission. The 
States are aiso vitally interested in education and especially the professional 
courses. It is further averred that it is only the States which could correctly 
assess and know the extent of requirement of trained manpower and the 
supply of trained teachers keeping in view retire^ change of 
occupation etc. The State Government would also keep a track of number cf 
trained teachers registered with the Employment Exchanges awaiting 
employment and the possibility- of their deployment in /he.pear future. It is 



for this reason that the Council insists on a NOC from the-StateJSoven^^ 

both when a fresh institution wants to start teacher training courses or when 

the recognised ones want to increase the intake of the students in the course. 

The States having trained teachers more than they are able to abr/ .r 

want to be further burdened while those having shortage of trained teachers 

may encourage establishment of more institutions. Therefore, the input from 

the State Government by way of a NOC is vital for enabling the Council to 

discharge its functions of regulating the standards of teacher education since 

State Governments are the principal stakeholders in the field of teacher 

education. Without the involvement of the State Governments and 

availability of this vital input from the State Governments the Council would 

be greatly handicapped in discharging its functions. In para 9 it is averred 

that surplus of trained teachers without there being any possibility of 

absorbing them as teachers would lead to unnecessary drain on foe state 

economy. In such a situation it would be wholly unjust to increase the 

burden on the State Government by training and throwing in market more 

trained teachers without there being any adequate avenues for their 

employment. The training of teachers cost both the State Governments and 

the trainees huge amount of money by way of fees and grants without there 
beih‘5 ab<’ afte&iafe scribe for utilising ffieir skiffs lb cbmbensate foe costs 
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involved in their training. The State Government is vitally jr r> i ;.i i..~ 
development of its education system and therefore it must tz j 
decisive role and a voice in the overall development of teacher education 
system in the country. It is only to prevent the qndesirabic sivjutic.i 
whereinihe Government is faced with the problem of having surplus trained 
teachers with no or little chance of their getting employment in the near 
future that the requirement of a NOC from been 

* . jgg • - 

incorporated. It is further averred that it is an enab£n$- 3 *p*^i° n under the 
Act and does not pose any impediment 01 any disability in the effective 
discharge of the statutory responsibilities by the Council as the State 
Government has only been given the responsibility of determining the extent 
to which trained manpower is required in a particular State. 

Before examining the contentions raised by the learned counsel fo£ the 
parlies, il will be convenient lo briefly notice the relevant provisions of the 
Act. Section 2(c) defines the “Council” and it means the National Council 
for Teacher Education established under sub-section (1) of Section 3. 
Section 2(e) defines “institution”, which means an institution winch offers; 
courses or training in teacher education. Section 2(j) defines “Regional 
Committee” which means a Committee established under Section 20. 
Section 2(k) defines /.‘regulations” which means regulations made unffer 



Section 32. Section 2(1) defines 'teacher education*' which mentis 
programmes of education, research or training of persons for equipping iher> 
to teach at pre-primary, primary-, secondary and senior secondary stages in 
.schools and includes non-formal education, part-time education, adult 
education and correspondence education. Section 3 provides for 
establishment by the Central Government, of a Council, called the National 
Council for Teachers Education and Section 12 provides tor the functions of 
the Council. Section 14 lays down that every institution offering or 
intending to offer a course or training in teacher education on or after the 
appointed day, may, for grant of recognition under the Act, make an 
application to the Regional Committee concerned in such form and in such 
manner as may be determined by Regulations. Section 1 5 contains a similar 
provision where under any recognised institution intending to start any new 
course or training in teacher education, has to make an application seeking 
permission therefor to the Regional Committee concerned. Section 16 Jays 
down that notwithstanding anything contained in any other law for the time 
being in force no examining body shall, on or after the appointed day, grant 
affiliation, whether provisional or otherwise, to any institution or hold 
examination, whether provisional or otherwise for a course or training 
conducted by a recognised institution unless the institution concerned has 
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obtained recognition from the Regional Committee concerned under Sec lion 
14 or permission for a course or training under Section 15* Section 17 gives 
power to Regional Committee to withdraw the recognitor, f 
recognised institutions if it is satisfied that some provisions of the Act or the 
rules or regulations or any condition subject to which recognition was 
granted has been contravened. Section 20 lays down that there will !>c four 
Regional Committees, namely. Eastern. Western. Northern and Southern 
Regional Committees. Section 31 confers power on the Central Government ' 
to make rules to earn* out the provisions of the Act and suo-secnon ( 2 ) 
thereof enumerates the matters on which rules may be framed. Section 32 is 
important for the controversy in hand and the relevant part thereof is being 
reproduced below: - 

“Section 32 (1) The Council may, by notification in % 
Official Gazette, make regulations not inconsistent with the 
provisions of this Act and the rules made thereunder, generally 
to carry out the provisions of this Act. 

( 2 ) In particular, and without prejudice to the generality of 
the foregoing power, such regulations may provide foT all or 
any of the following matters, namely:- 


(a) 

(b) 
(c> 



(e) the form and the manner in which an application for 
recognition is to be submitted .under sub-section (1) of 
section 14; 

(f) conditions required for the proper functioning of the 
institution and conditions for granting recognition under 
clause (a) of sub-section (3) of section 14; 

(g) the form and the manner in which an application for 
nermission is to be made under sub-section (1 ) of section 

15 ; 


In exercise of powers conferred by Section 32 of the Act the Council 
has framed Regulations known as National Council for Teacher Education 
(application for recognition, the manner for submission, determination of 
conditions for recognition of institutions and permission to start new course 
or training) Regulations. 1995 on December 29. 1995. Regulation 5 deals 
with the manner of making application and Regulation 8 deals with 
condition for recognition. Regulations 5 (e) and (f) and 8 read as under. 

"(e) Every institution intending to offer a course or training in 
teacher education but was not functioning immediately 
before 17 th August, 1995, shall submit application for 
recognition with a no objection certificate from the State 
or Union Territory in which the institution is located- 

( f ) Application for permission to start new course or training 

and/or to increase intake by recognised institutions under 
Regulation 4 above shall be submitted to the Regional 
Committee concerned with no objection certificate from 
the State or Union Territory in which the mstifution is 
located. 



8. Condition for recognition 

(a) Regional Committee shall satisfy itself on the basis of 
scrutiny and verification of facts as contained in the 
application for recognition and or recognition of the 
institution where considered necessary of any other 
manner deemed fit, that the institutions has adequate 
financial resources, accommodation, library, qualified 
staff laboratory and such other conditions required for 
the proper functioning of the institutions for the course of 
training in teacher education which are being offered or 
intending to offer. 

(b) Regional Committee shall ensure that every institution 
applying for recognition fulfil the conditions given in 
Appendix-Ill.” 

The provision in the above quoted Regulations for submitting the 
application for recognition with a NOC from the State Government or Union 
Territory in which the institution is located is challenged as ultra vires and 


invalid. 


A Regulation is a rule or order prescribed by a superior for the 
management of some business and implies a rule for general course o 
action. Rules and Regulations are ail comprised in delegated legislations 
The power to make subordinate legislation is derived from the enabling Acl 
and it is fundamental that the delegate on whom such a power is conferred 
has to act within the limits of authority conferred by the Act Rules cannot 
be made to supplant the provisions of the enabling. Apt but to supplement it- 
What is permitted is the delegation of ancillary or subordinate legislative 
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iu notions, or, what is fictionally called, a power to fill up details. The 
’egislature may. after laying down the legislative policy confer discretion on 
an administrative agency as to the execution of the policy and leave it to the 
agency to work out the details w ithin the frame work of policy. The need for 
delegated legislation is that they are framed w ith care and minuteness when 
the statutory authority making the Rule, after coming in to force of the Act, 
is in a better position to adapt the Act to special circumstances. Delegated 
legislation permits utilisation of experience and consultation with interests 
affected by the practical operation of statutes. Rules and Regulations made 
by reason of the-specific power conferred by the Statutes to make Rules and 
Regulations establish the pattern of conduct to be followed. Regulations are 
In aid of enforcement of the provisions of the Statute. The process oi 

j 

legislation by departmental Regulations saves time and is intended to deal 
with local variations and the pow r er to legislate by statutory' instrument in the 
form of Rules and Regulations is conferred by Parliament. The main 
justification for delegated legislation is that the legislature being over 
burdened and the needs of the modem day society' being complex it can not 
possibly foresee every administrative difficulty that may arise after the 
Statute has begun to operate. Delegated legislation fills those needs. The 
Regulations made under power conferred by the Statute are supporting 
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lfigislfifron-and haw the force and affect if validly made, as the Act parsed 
by the competent legislature. (See Sukhdev Singh v. Bhagatram AIR 1^7 5 
SC 1331. 


It will be useful to reproduce here a passage from Administrative Law 
by Wade & Forsyth (Eighth Edition 2000 at page 839) : 


“Administrative legislation is traditionally looked upon 
as a necessary evil, ail unfortunate but inevitable infringement 
of the separation of powers. But in reality it is no more difficult 
to justify it in theory than it is possible to do without it in 
practice. There is only a hazy borderline between legislation 
and administration, and the assumption that they arc two 
fundamentally different forms of power is misleading. There 
are some obvious general differences. But the idea that a cieaii 
division can be made (as it can be more readily in the case of 
the judicial power) is a legacy from an older era of political 
theory. It is easy to see that legislative power is the power to 
lay down the law for people in general, whereas administrative 
power is the power to lay down the law for them, or apply Jhe 
law to them, in some particular situation 

The question whether any particular legislation suffers from excessive 
delegation has to be decided having regard to the subject matter, the scheme, 
the provisions of the Statutes including its preamble and the facts and 
circumstances in the background of which the Statute is enacted. (See 
Registrar Co-operative Societies v. K, Kanjabmu, AIR 19S0 SC 350 and 
State of Nagaland v. Ratan Singh AIR 1 SC 212). It is also well settled 
that in considering tb* rtres of subordinate legislation one should start with 
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the presumption that it is intra vires and if it is open to two constructions, 
one of which would make it valid and other invalid, the courts mu ;t adopt" 
that construction which makes it valid and the legislation can also he read 
down to avoid its being declared ultra vires. 

The preamble of the Act is as undcr:- 

“To provide for the establishment of National Council for 
Teacher Education with a view to achieving planned and 
coordinated development of the teacher education system 
throughout the country, the regulation and proper maintenance 
of norms and standards in the teacher education system and for 
matters connected therewith.” 

As the preamble shows the main object for enacting the Act is to 
achieve planned and coordinated development of the teacher education 
system and also the regulation and proper maintenance of norms and 
standards therein. 

Sub-section (3) of Section 14 casts a duty upon the Regional 
Committee to be satisfied with regard to large number of matters before 
passing an order granting recognition to an institution which has moved an 
implication for the said purpose. The factors mentioned in sub-section (3) 
are that the institution has adequate financial resources, accommodation, 
library, qualified staf£ laboratory' and that it fulfils such other conditions 
required for proper .functioning of the institution, for a course or training in 
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readier education as may be laid down in the Regulations. As mentioned 
earlier there are only four Regional Committees in the whole country and, 
therefore, each Regional Committee has to deal with applications for grant 
of recognition from several States. It is therefore obvious that it will not 
only be difficult but almost impossible for the Regional Committee to itself 
obtain complete * particulars and details of financial resources, 
accommodation, library, qualified stall, laboratory and other conditions of 
the institution which has moved an application for grant of recognition. The 
institution may be located in the interior of the district in a for away State. 
The Regional Committee cannot perform such herculean task and if has to 
necessarily depend upon some other agency or body for obtaining necessary 
information. It is for this reason that the assistance of the State Government 
or Union Territory in which that institution is located is taken by tb£ 
Regional Committee and this is achieved by making a provision in 
Regulations 5(e) and (f) that the application made by institution for grant of 
recognition has to be accompanied with a NOC from the concerned -State or 
Union Territory. The impugned Regulations in fact facilitate the job of the 
Regional Committees ^discharging their responsibilities. 

The contention that there are no guidelines 
regarding grant of a NOC and consequently the Stare Governments may 
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refuse to grant a HOC on wholly irrelevant considerations is -without 
substance. It is averred in para 7 of the counter-affidavit filed by the 
Council that it has issued certain guidelines to the State Governments on 
February 2, 1 996 for issuance of a NOC and a copy whereof has also been 
annexed. The relevant part of the guidelines is being reproduced below:- 


4 T. The establishment of Teacher Training Institutions by 
Government, private managements or any other agencies 
should largely be determined by assessed need for trained 
teachers. This need should take into consideration the supply 
of trained teachers from existing institutions, the requirement of 
such teachers in relation to enrolment projections at various 
stages, the attirition rates among trained teachers due to 
superannuation, change of occupation, death etc. and the' 
number of trained teachers on the live register of thf 
employment exchanges seeking employment and the possibility 
of their deployment. The States having more than die required 
number of trained teachers may not encourage opening of new 
institutions tor teacher education or to increase the intake. 

2. States having shortage of trained teachers may encourage" 
establishment of new institutions for teacher education and to 
increase intake capacity for various levels of teacher education 
institutions keeping in view the requirements of teachers 
estimated for the next 10-15 years. 

3. Preference might be given to institutions which j£nd to 
emphasize the preparation of teachers for^subjects (such as 
Science, Mathematics, English etc.) for which grained fegchers' 
have been in short supply in relation ^requirement of schools; 

4. Apart from thc_ usual courses for teacher preparation, 
i n sti tution s-nvhich propose to concern themselves with fjew 
emerging specialities (e.g. computer, education," use of 
electronic jnedja^guidance and counselling etc.) should receive 
priority. Provisions for these should however, be made only 
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after ensuring that requisite manpower, equipment and 
infrastructure are available. These considerations will also bp 
kept in view by the institution intending to provide for optional 
subjects to be chosen by students such as guidance and 
counselling special education etc. 

5. With a view to ensuring supply of qualified and trained 
teachers for such specialities education of the disabled 
nonformal education, education of adults, preschool education, 
vocational education etc. special efforts and incentives may be 
provided to 4 motivate private managements/voluntary 
organisations for establishment of institutions , which lay 
emphasis on these areas. 

6. With a view to promoting professional commitment 
among prospective teachers, institutions which can ensure 
adequate residential facilities for the Principal and staff of the 
institutions as well as hostal facilities for substantial proportion 
of its enrolment should be encouraged. 

7. Considering that certain areas (tribal, hilly regirins etc.) 
have found it difficult ro attain qualified and trained teachers , it 
would be desirable to encourage establishment of trained 
institutions in those areas. 

H, Institutions should be allowed to come into existence 
only if the sponsors are able to ensure that they have adequate 
material and manpower resources in terms, for instance, pf 
qualified teachers and other staff* adequate buildings and other 
infrastructure (laboratory: library , etc.) a reserve fund and 
operating funds to meet the day to day requirement of the 
institution, including payment of salaries, provision of 
equipment etc. Laboratories, teaching science methodologies 
and practices should have adequate gas plants, proper fittings 
and regular supply of water, electricity, etc. They should also 
have adequate arrangements. Capabilities of the institution for 
filling norms prepared by NCTE may be kept in view- . 

9. In the establishment of an institution preference need to 
be given to locations which have large catchment area in terms 
of schools of different levels where student teachers can be 



exposed to demonstration lessons and undertake practice 
teaching. A training institution which has a demonstration 
school where innovative and experimental approaches can be 
demonstrated could be given preference.” 

A perusal of the guidelines would show that while considering an 
application for grant of a NOC the State Government or die Union Territory 
has to confine itself to the matters enumerated therein like assessed need for 
trained teachers, preference to such institutions which lay emphasis on 
preparation of teachers for subjects like Science, Mathematics, English etc. 
for which trained teachers are in short supply and institutions which propose 
to concern themselves with new and emerging specialities like computer 
education, use of electronic media, etc. and also for speciality education for 
the disabled and vocational education etc. It also lays emphases on 
establishment of institutions in tribal and hilly regions which find it difficult 
to get qualified and trained teachers and locations , which have catchment 
area in leans of schools of different levels where student teachers can be 
exposed to demonstration lessons and can undertake pmctice teaching. Pam 
8 of the guidelines deals with financial resources, accommodation, Jibraiy 
and other infrastructure of the institution which is desirous of suiting a 
course of training and teacher education . The guidelines clearly pertain to 
the matters enumerated in sub-section (3) of Section 14 of the ^ct which 
have to be taken into consideration by the Regional Commit^^while 



2X 


consklerinsr the application for -granting recognition, to ml institution which 
wants to start a course for training iA teacher, education. The guidelines have 
also t^jt^e . object Of th& Act namely, planned and coordinated 
development of teacher education system 5 and proper maiuteiiafiee of norms 
and standards. It cannot, therefore, be urged that the power conferred on the 
State Government or Union Territory, while considering an application for 
grant of a NOC. is an arbitrary or unchanelled power. The State 
Government or the Union Territory has to necessarily confute itself to the 
guidelines moecLby ihe-Coimcil while considering the application for gratae 
of a NOC. In case the State Government does not take into consideratiorf 
the relevant factors enumerated in Sub-section (3) of Section 14 of the Act 
and the guidelines issued by the Council or takes into consideration factors 
which are not relevant and rejects the application for grant of a NOC, it will 
be open to the institution concerned to challenge the same in accordance* 
vith law. But, that by itself cannot be a ground to hold that the Resutetionsr 
inch require a NOC from the State Government or tjie Union Territory are' 
|ra vires or invalid. 

Learned counsel for the appellants has also ^submitted that Jhe 
^gned Regulations have the effect of conferring IJie of 

Jderation of die application for the grapt of recognition, under SepSon 1 4 



or me Act upon the State Government, as in the event of rejection of a NOC 
the. application is not even registered by the Council. This contention no 
longer survives on account of a subsequent development. Shri MN 
Krishnamani, learned senior counsel appearing for the respondents, has 
submitted that die Council has made fresh Regulations on November 13, 
2002 which are known as the NCTE (Form of application for recognition, 
the time of submission of application, determination of norms and standards' 
for recognition of teacher education programmes and permission to start new 
course or training) Regulations, 2002. Regulation 6 thereof reads as under: 


“Retaliation 6 

Requirement of No Objection Certificate frotp v the State 
Government/U.T. Administration / 


0 -) 



Application from every institution : 
start a course or training in teacher education or front . 
existing institution seeking permission to start f 
course or training and/or increase in intake shad be', 
accompanied by a No Objection Certificate (N6c) from 
the State or Union Territory in which the iqsnfritioii is ' 
located. 
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into account the infrastructural’ and instructional facilities 
available in the institution and other relevant provisions 
in the Norms and Standards to the rek ■ - 

teacher training programme. 

(iv) The NOC issued by the State Government O f 
Administration will remain valid till such time the State- - 
Govemment/UT Administration withdraws/cancels it. 

(v) The NOC will be deemed to have lapsed if the institution 
fails to get recognition within three years from the date of 
its issnb. 

(vi) Requirement of NOC shall not apply to Government 
institutions. 

(vii) Requirement for NOC shall not apply to University 
Department for taking up innovative teacher education 
programme for a maximum intake of 50 (fifty onjy). 

The question as to whether a programme is innovative 
will be decided by the concerned Regional Committee.’ 1 ’ 

Regulation 6(ii) of these Regulations provides that tjie endorsement of 
the State Govemment/Union Territory Administration in regard to issue of 
NOC will be considered by the Regional Committee while tafhng a decision 
on the application for recognition. This provision shows Jfcat even if the 
NOC is not granted by the concerned State Government oJ Union Territory 
and the same is refused., the entire matter will be examined by the Regional 
Committee while taking a decision on the application for recognition. 
Therefore, the grant or refusal of a NOC by the State Government or Union 
Territory is not conclusive or binding and the views expressed by the State 
Government will be considered by the Regional Committee while taxing the 
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jd^cisk^on t^ for grant of recognition. In view of these new 

Regulations the challenge rais^cjt to die validity of Regulations 5(e) and '(f) 
nas been further 1 whittled down. The role of the State Government is 
certainly important for supplying the requisite data which is essential foi. 
formation of opinion by the Regional Committee while taking a decision 
under Sub-section (3) of Section 14 of the Act. Therefore no exception can 
bejtaken to such a course of action. 

In*Kunj Behari Lai Butail & Ors. v. State of ILP. & Ors. (supra) cited 
by learned counsel for the appellant it has been held that a delegated 
legislation must conform to the provisions of the Statute under, which it ii 
framed and that it must also come within the scope and purview of the rule 

making power of the authority framing the rule and in the event eitner of 

} . / &'}■• ‘ • * 

these two conditions are not fulfilled, the rule so framed would be void. As 

‘,V ■. * .1. 

discussed earliei^ the impugned Regulations do not contravene any opt o 
th^ conditions inasmuch as Section 32 of the Act clearly empowers the 
Cbuijcil to make Regulations generally to carry out the provisions of the Act 
: an$i thus, they come within the scope and purview of the power of the 
‘authority framing the Regulations. The Regulations also conform to the 
f prov isions of the Act and are not in excess of the authority of the Cbphcil as 
no-essential legislative function has been delegated to the State Government 



Learned counsel for the appellant has strongly urged_that in-oame* 
cases the State Government has sat over the matter for vary long period 
without taking any decision either to grant a NOC or declining- to grant foe 
same and on account of this inaction of the State Government foe application 
moved by the institutions before the Regional Committee was not even 
registered for consideration and thereby the right of foe appellants to 
establish an institution for teachers’ training or starting a course in teacher 
education was completely defeated. There can be no manner of doubt that 
foe State Government must take a decision on the apQ&gligBUQQyed by an 
institution for grant of a NOC within a reasonable t£n»*. If foe State 
Government does not take a decision within a reasonable time it will 
obviously defeat ihe right of an institution to have its application considered 
by the Regional Committee. It will therefore be proper that foe Council 
frames appropriate Regulations fixing the time limit within which a decision 
should be taken by the State Government on foe application moved by an 
institution for grant of a NOC. In the present cases, we are of the opinion 
that till such Regulations arc made the decision should be taken by the State 
Governments within four months, failing which it shall be deemed that -foe 
NOC . has been granted. 
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JUDGI-POT 


THE Following Judgment of the Court was delivered 




IN THE SUPREME COURT OP INDIA 
CIVIL APPELLATE JURISDICTION 
CIVIL APRS A?.. NO J~ 2. S'. S 34 


Subhasis Bakshi & Ors 


versus 

West Bengal Medical Council & Ors. 


jWg Tment 


RAJENDRA BABU. J. : 

“Thou shall not prescribe, but treat". Does this commandment stand the 
test of legal scrutiny? This is the stark and simple question to be decided in this 
case. 

The long-winded facts of this case read as follows: 

That about 337 parsons, including tha appellants had completed tha 
diploma course of Community Medical Service in duly recognized institutions in 
the State of West Bengal and were posted in different parts of the State by the 
Government of West Bengal. On October 15, 1980 vide Notification No. 
Health/M A/7076/5M-5/80 the Government of West Bengal made an amendment 
In the Statute of the State Medical Faculty by Introducing Article 6F under Part B, 
which reads verbatim as under: 



“6F: Students who will undergo and complete the requisite course 
of studies in Medicine/Medical Science {as defined and detailed in 
the Schedule to this article and hereinafter called as the said 
Regulations for the Diploma course in Community Medical 
Services) in Medical Institutions, duly recognized by the State 
Medical Faculty of West Bengal, shall be admitted into 
examinations in the subjects laid down in the said regulations and 
the students passing the examinations shall be granted Diploma 
with the abbreviation “Dip. C.M.S’, by the Governing body of the 
aforesaid Faculty. 

The Governing Body of the aforesaid Faculty shall also maintain a 
Register of such Diploma holders with a view to regulating, 

SLiD$fVlsi nn 2**1^ thair rvrjarfi/'O far tha ni'acant " 

VWJ/W) MlfVI IWMIWklliy UIVII MV/MUW IVI UIW VWVI Ik. 

The objective of the said Notification, as detailed therein, is as follows: 

“ I. Objectives: 

i) . To provide medical training to a group of personnel to man the Health 
Centers and Subsidiary Health Centers. 

ii) . Emphasis is to be given on comprehensive Health Care of the 
Community including promotive, preventive and curative aspects. 

iii) . A candidate after successfully completing the course of studies will act 
as a Team Leader of various categories of Field Workers. 

iv) . Training in curative medicines is to be imparted in such a way tnai 
after comp etion of training the trainees can treat common diseases 
among rural population including communicable diseases, malnutritional 
states, snake bite, insecticidal poisoning etc. Instructions on diseases 
requiring sophisticated treatment not practicable in Health Centers will be 
restricted to hie barest minimum. However, such candidates should learn 
to recognize sign and symptoms of more serious diseases requiring 
special treatment at referral hospitals (e.g., Sub-divisional or District 
Hospital) so that such patients may be sent early to these institutions. 

v) . The training in promotive and preventive aspect of Health Care 
including Family Planning and Child Care should be undertaken by actual 
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participation in the field work under the supervision of their teachers along 
with the field workers. 

vi). A substantial part of the training will be conducted in Health Centers 
where they will reside along with their teacher in each term of their course 
so that they are exposed to the field condition from the beginning of their 
course.” 

On 23/6/1987, the Government of West Bengal issued a Corrigendum and 
the Diploma that was earlier known as ‘Diploma in Medicine for Community 
Physicians’ was rechristened as ‘Diploma in Community Medical Service.’ 
Apprehending that the re-naming would have a detrimental effect on their rights, 
the appellants filed W.P. No.7052/89 in the Calcutta High Court. The said Writ 
Petition was disposed of by the learned Single Judge on the assurance given by 
the Government Pleader that the State was willing to award the ‘Diploma in 
Community Medical Service’ to the successful candidates It was also assured by 
the State, in the said petition that it would provide jobs to such candidates in 
accordance with the stated policy of the Government. The learned Single Judge 
of the High Court made it clear that the Diploma Holders will not have the right to 
private practice and that part of the order was not challenged by the appellants at 
all and entry in the register is only for the right to prescribe medicines and issue 
certificates. 

Aggrieved by the order of the iearned Single Judge, the appellants 
preferred an appeal before the Division Bench of Calcutta High Court. The 
Division Bench assured that the change in the nomenclature would not affect the 
Appellants right. The Division Bench reiterated that ‘the persons holding the 
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Diploma and employed to man the Health Centers and Subsidiary Health 
Centers would be competent to treat common diseases among rural population 
including communicable disease, mainutritionaS states, snake bite, insecticidal 
poisoning etc...”. The Division Bench also mentioned the stated Government 
policy on providing jobs to such Diploma holders. Upon this the High Court 
opined that in the light of the clarifications made by and on behalf of the State 
Medical Faculty and the State, there should be no reason for the appellants to 
entertain any kind of apprehension with regard 10 their being able to perform 
functions and duties which they as are entitled to do under the Regulations as 
amended vide notification dated October 10, 1980. Pertaining to the registration 
of names in the Register of Diploma holders, the High Court stated that the 
Register shall be prepared and will be maintained in accordance with and in 
terms of the Statute 6F and that necessary formalities in that regard will be 
completed on or before March 31 , 1990. 

This judgment of the High Court was not complied with by the State. 
Contempt Application was filed on September 7, 1990 in the High Court. By the 
time, on November 2 \ , 1990 Director of Health Services. West Bengal vide Order 
No. HPH/10 ‘S-3-90/1512 issued Job Description of Community Health Service 
Officers. While hearing the Contempt Application on November 23, 1990 the 
High Court accepted the assurance given by the Secretary to the Government in 
Department of Family Welfare in the presence of Secretary of the Medical 
Faculty and the State Medical Council that the Government would issue fresh 
instructions to the Job Description of Community Heafth Officers. These fresh 
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Instructions, wore assured, would be issued in accordance with the earlier 
judgment of the Bench. On December 10. 19S0 the aforementioned description 
was partially modified vide Order No. HPH/ 10-‘S-3« 30/1 629. By virtue of this 
Order, the Diploma Holders were ailcwed to treat common diseases among rural 
population as pro vided in the sub-ciause (iv) of the objectives to the Notification 
dated October 15, ^SO and it was also mentioned that item No 17 in the Notice 
issued under No 1512 dated November 21, 199C was treated as omitted. 
Another Order No HPH/10-‘$-3-9G/l63G was ?ssued on the same day which says 


that the Diploma Holders were “not permitted to Issue Death Certificate, Sickness 
Certificate or Medical Fitness Certificates required for Court cases” and also 
directed that the treatment advice and prescription made by them were to be 
counter signed by the EMQ or the MO-in-charge. While on March 6, 1991 vide 
Memo No, HPH/1 3-‘S-3/90/222 the Order No HPH/1 0-‘S-3-90/1 630 dated 
December 10, 1990 was cancelled. By Order dated May 7, 1991 the High Court 
disposed of the ontempt proceeding oy making the direction to the Government 
that they would maintain a register of the Diploma Holders in terms of the Article 
6F of the original f .otification. It is also clarified by the High Court in the Order 
that the ‘Registration by the State Medical Faculty will authorize the Community 
Health Service Officers to continue to discharge their duties as specified in the 
duty chart in the Health Centers/Subsidiary Health Centers as long as they are in 
service.” Upon this high note, the first round of litigation before the Calcutta High 


Court was concluded. 
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At this juncture, by virtue of the order of the High Court, the appellants had 
obtained the right to treat common diseases among rural population including 
communicable diseases, mainutritional states, snake bites, insecticidal poisoning 
etc. But their grievance is that the consequential right of issuing certificates of 
sickness or death, prescriptions etc. was taken away by Notification No. HPH/10- 
S-3-90/1630 dated November 21 , 1990. It is aiso the case of the appellants that 
item no 17 of the said notification was cancelled. Challenging the denial of 
'consequential rights to treat' such as right to issue prescription or certificates of 
sickness or death, the second round litigation was initiated. 


The appellants anchored their case on a Notification No. 1076-Medicai 
dated May 17, 1915 issued by the then Financial Department, Government of 
Bengal. The relevant portion of the said Notification is extracted hereunder; 


“In exercise of the power conferred by clause (1) of Section 18 of the 
Bengal Medical Act, 1914 (Bengal Act, VI of 1914) and on the 
recommendation of the Bengal council of Medical Registration, the 
Governor 'n Council is pleased to direct that a title, certificate of 
qualification. Diploma or iicense granted by the Governing Body of the 
State Medico I Faculty, to any person shall subject to the provisions 
referred to ir the said Clause entitled the holder of such title, certificate of 
qualifications. Diploma or License to have his name entered in the 
Register of Registered practitioners maintained under Section 15 of the 
S2‘d Act.” 


By virtue of this Notification read with Sections 15 and 18 of the Bengal 
Medical Act, 1914, the appellants argues that they are entitled to enter their 
names in the Register of Registered Practitioners maintained by the Bengal 
Council of Medical Practitioners. Urging this a Writ Petition was filed before the 
learned Single Judge of Calcutta High Court. The Petition was allowed in favour 
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of these appellants, subject to the condition that they are not allowed to pursue 
Private Practice and making it clear that their only right is to prescribe medicines 
and issue certificates and this part of the order became final. 

Angriftyed by this order «f iearnfiH Sinnlp .in Hne of tho ttinh Court tho 
Bengal Medical Council preferred an appeal before the Division Bench of 
Calcutta High Court. The Division Bench allowed the appeal and set-aside the 
decision of the learned Single Judge. There 3re two main reasons given by the 
Division Bench to vacate the Writ. They are - (1). "...The sine qua non for the 
application and operation of Section 18 are- (a) satisfaction of the Council that 
any particular qualification is sufficient guarantee for the requisite knowledge or 
skill for efficient medical practice, (b) report to that effect by the Council to the 
Government, and (c) direction by the Government, on acceptance of such report, 
by notification in the Official Gazette. We do not think that in 1915, the Council 
could in any way be satisfied as to the quality or merit of a course or qualification 
introduced in 1980 and could report its satisfaction by some sort of divine 
prescience or foresight. Not do we think that the Government could by a 
Notification recot. ,-ze or approve a course or certificate or qualification in future 
or in re see t of a course or certificate which was not in existence at the 

date of Notification.’ (2). Relying on A.K Sabhapathv v. State of Kerala, AIR 
1892 SC 1310 it was found that ‘a person can practice in allopathic system of 
medicine in a state or in the country only if he possesses a recognized medical 
qualification' and since the appellants doesn’t possesses the required 



qualification, it was held that their names could not be included in the Medical 
Register. Thus this appeal by special leave. 

The only relief, which these appellants are seeking, is the protection of 
their ‘consequential rights to treat 1 such as issuing prescriptions or sickness or 
death certificates. As a matter of fact the respondents do not dispute the validity 
of Notification No. Health/M A/7076/5M-5/8Q dated October 15, 1980. it is by 
virtue of this Notification that the appellants were having the right to treat. Now 
the only question fcr consideration is whether the Appellants, who are having the 
right to treat could issue prescription or sickness or death certificates? 

in this context it is worthwhile to discuss Dr. Mukhtiar Chand v. State of 
Punjab , (1998) 7 SCC 579. In this case the validity of Notifications issued by 
State Governments of Punjab and Rajasthan, under Rule 2(ee)(iii) of the Drugs 
and Cosmetics Rules, 1945 whereby the Governments declaring some vaids/ 
hakims as persons practicing modern medicines were challenged. Upholding the 
validity of the Notifications and the said Rule, this Court held that, for the purpose 
cf Drugs Act “...what is required is not the qualification in modern scientific 
system o» medicine but a declaration by a State Government that a person is 
practicing modern scientific system and that he is registered in a Medical 
Register of the State. . In Dr. Mukhtiar Chand , this Court also clarifies that there 
could be two registers for medical practitioners i.e, Indian Medical Register and 
State Medical Register. As far as the State Medical Registers are concerned the 
concerned State Government according to the rules will determine the required 
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qualification. While recognizing the rights of vaids or hakims to prescribe 
allopathic medicines, this Court also took into account of the fact that qualified 
allopathic doctors were not available in rural areas and the persons like vaids / 
hakims are catering to the medical needs of residents in such areas. Hence the 
provision which afiows them to practice modern medicine was found in the public 
interest. In this context Dr Mukhtiar Chand holds that ..It is thus possible that in 
any State, the law relating to registration of practitioners of modern scientific 
medicine may enable a person to be enrolled on the basis of ihe qualifications 
other than the ‘recognized medical qualification' which is a prerequisite only for 
being enrolled on the Indian Meaical Register but not for registration in a State 
Medical Register. Even under the 1S56 Act, ‘recognized medical qualification’ is 
sufficient for that purpose. That does not mean that it is indispensably essential. 
Persons holding recognized medical qualification' cannot be denied registration 
in any State Medical Register. But the same cannot be insisted for registration in 
a State Medical Register. However, a person registered in a State Medical 
Register cannot be enrolled on the Indian Medical Register unless he possesses 
‘recognized medical qualification’. This follows from a combined reading of 
Sections 15(1), 21(1} and 23. So by virtue of such qualifications as prescribed in 
a State Act and on being registered in a State Medical Register, a person will be 
entitled to practice allopathic medicine under Section 15(2)(b) of the 1956 Act.” 
Based on this reasoning this Court partially overruled A.K Sabhapathy, which 
earlier ruled that a person could practice allopathic medicine only if he possess a 
recognized medical qualification. In Medical Council of India & Another v. 
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State of Rajasthan and Anr, (1996) 7 SCC 731 (2 judges), it was observed that 
"...It would thus be clear that the basic qualification of MBBS as a primary 
qualification is a precondition for a candidate for being registered in the State 
Medical Register maintained by the State Board.,.”, identical view expressed in 
the decision in A.K Babhapathy on the same point having been overruled, this 
view in Medical Council of India vs. State of Rajasthan [supra] also stands 
impliedly overruled. 

Coming back to the case in hand, the Division Bench in the impugned 
judgment relied upon A.K Sabhapathy to deny the appellants’ right to prescribe 
medicines or to issue sickness or death certificates and held that the appellants 
do not possess the ‘recognized medical qualification’. In the light of the ruling in 
Dr. Mukhtiar Chand this view of the Division Bench cannot be sustained. 
Therefore there is no bar to register the name of the appellants in the State 
Medical Register. 

Now tho only issue for consideration is whether the right to issue 
prescription or certificates could be treated as a part of right to treat. In Dr. 
Mukhtiar Chand it was pointed out that ‘‘ ..because prescribing a drug is a 
concomitant right to practice a system of medicine. Therefore, in a broad sense, 
the right to presence drug of a system of medicine would be synonymous with 
the right to practice that system of medicine, in that sense, the right to prescribe 
an allopathic drug cannot be wholly divorced from the claim to practice allopathic 
medicine.” The appellants are validly holding the right to treat certain diseases. 
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So their right to issue prescriptions or certificates cannot be detached from their 
right to treat. Such right to issue certificates or prescriptions is imbibed in the 
right to treat. One cannot and shall not be separated from the other. Once the 
right to treat is recognized, then the right to prescribe medicine or issue 
necessary certificate flows from it. Or else the right to treat cannot be completely 
protected. Hence, even assuming for a moment that the 1915 Notification is not 
there, still the appellants’ right to prescribe medicine cannot be denied, in that 
view of the matter, the order of the Division Bench is set aside and ihat of the 
learned Single Judge is restored. 

Therefore, the respondents shall make necessary arrangements to include 
tho names of all the concerned Diploma holders in the State Medical Register for 
the limited purpose indicated therein within a period of six months from today. 
The appeal is allowed accordingly. 


J. 

[S. RAJENDRA BABU] 


J. 

[SHIVARAJ V. PAUL] 

NEW DELHI, 

FEBRUARY 14, 2003. 
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IN THE SUPREME COURT OF INDIA 
CIVIL APPELLATE JURISDICTION 


CIVIL APPEAL NOS.4852-53 OF 2000 
N.T.R. University of Health 

Sciences, Vijavwada ..Appellant 


versus 

G. Babu Rajendra Prasad & Anr. 


...Respondents 


JUDGMENT 


S B. SINHA, J : 


Whether the Goveniment of Andhra Pradesh while framing A.P. 
Educational Institutions (Regulation cf Admissions) Order, 1974 made in 
terms of Article 371-D of the Constitution of India was bound to provide 
reservation for 15% of non-local seats, although reservations in terms of its 
policy decision had been taken in respect of seats available for local 
candidates, is the question involved in these appeals which arise out of a 
judgment and order dated 29.03.200 of the Full Bench of the Andhra 
Pradesh High Court. 



The First Respondent herein is said to be a member of Scheduled 
Caste. He questioned the validity of policy decision of the State of Andhra 
Pradesh as regards non-reservation for Scheduled Castes, Scheduled Tribes 
and Backward Classes by filing a writ petition in the High Court 

A learned Single Judge of the Andhra Pradesh High Court by a 
judgment and order dated 27. 1 0. 1 998 directed the appellant herein to reserve 
seats for the reserved category’ for 15°o open seats also. A review 
application tiled by the appellant herein before the learned Single Judge was 
dismissed. Thereafter, the appellant preferred a letters patent appeal before 
the Division Bench questioning the said order of the learned Single Judge. 
The Division Bench, however, noticing conflict in some decisions on the 
question referred the matter to a Full Bench on the following question : 

''Whether the reservations in terms of Article 1 5(4) 
of the Constitution of India in favour of Scheduled 
Castes. Scheduled Tribes and Backward Classes 
could be provided even in respect of 15°o of the 
unreserved seats under the Presidential Order. 

1974.’' 


By reason of the impugned judgment the said appeals were dismissed. 
The appellant is, thus, in appeal before us. 



By reason of the Constitution 32 nd Amendment Act a special 
provision by way of Article 371-D of the Constitution of India was inserted 
in respect of the State of Andhra Pradesh relating to both employment and 
education; pursuant to or in furtherance whereof the President was 
empowered to make orders in relation thereto contained in different 
provisions for different parts of the State. Pursuant to or in furtherance ot 
the said power. A.P. Educational Institution (Regulation of Admissions) 
Order. 1974 (hereinafter referred to as the Presidential Order) was made, 
the relevant provisions of the Presidential Order are as under :- 


(A) Para-2 “available seats” in relation to any 
courses of study as number of seats provided in 
that course for admission at any time after 
excluding those reserved for candidates from 
outside the State. It defines “local area’ in respect 
of any University or other educational institution 
as the local area specified in para-3 of the order for 
the purpose of admission to such University or 
other educational institution. 

(B) Para-3 carves out the local areas by reference 
to the earliest Universities operating in Andhra. 
Telengana and Rayalaseema areas ot the State. 
Andhra University.’ Osmania University and Sn 
Venkateswara University and delineates the 
district comprised in such local area. 

(C) Para-4 sets out the qualifications for 
determining local candidates with reference to 
studv in an educational institution or institutions 
for specified period or in the alternative with 
reference to residence in the local area. 



4 


(D) Para-5 enjoins that admission to 8 5°/o of the 
available seats in every course of study provided 
by Andhra. Nagaijuna. Osmania, Kakatiya or Sri 
Venkateswara Universities or by educational 
institution other than a State wide University or 
State-wide educational institution which is subject 
to control of the State Government, shall be 
reserved in favour of the local candidates in 
relation to the local area in respect of such 
University or other educational institution. Sub- 
para (2} of this para states while determining 
number of seats to be reserved in favour of the 
local candidates under sub para ( 1 ) any fraction of 
seats shall be counted as one. The proviso to the 
para ordains that there should be at least one 
unreserved seat. 

(E) Para-8 enables the President by order to 
require the State to issue such directions as may be 
necessary or expedient effectuating the provisions 
of the order to any University' or other educational 
institution which shall comply with such 
directions. 

(F) Para-9 reiterates the overriding effect set out 

in clause (10) of the parent Article and mandates 
that the provisions of the order shall have the 
effect notwithstanding anything contained in any 
statute, ordinance, rules, regulations, or other 
orders whether made before or after the 
commencement of the Presidential Order 
irrespective of the admissions 


<G) Para- 10 provides that nothing in the order 
shall affect the operation of any' provisions made 
by the State Government or other competent 
authority whether before or after the 
commencement of the order in respect of 
reservations in the matter of admissions to any' 



University or the educational institution in favour 
of women, socially and educationally backward 
class of citizens, the Schedule Castes and 
Scheduled Tribes, in so far as such provisions are 
not inconsistent with the order. 


With a view to prescribe the procedure adopted for admissions, the 
Government of Andhra Pradesh issued G.O.Ms. No.646 dated 10.7.1979 
whereby and vvhereunder it was directed that the procedure framed in 
Annexure-III thereto would be followed in the matter of implementation of 
reservations in favour ol local candidates provided under the Presidential 
Order in respect of non-Statevvide Universities and non-Statewide 
educational institutions subject to its control; the relevant provisions whereof 
are as under > 


i . The number of “available seats'* in the course 
of study shall first be computed by deducting from 
the total number of sets provided in that course, 
and the number of seats reserved for candidates 
from outside the State, 

2. The number of seats reserv ed in favour of local 
candidates in relation to local area in respect of the 
University or other educational institution 
concerned shall then be determined; this number 
shall be 85°o of the available seats, any fraction of 
a seat being counted as one provided ttat there 
shall be at least one unreserved seat; 
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3. From amongst all eligible applicants, 
whether such applicants are local candidates or 
not a provisional list of admission to fill the 
available seats shall be drawn up. This 
provisional list shall be prepared on the basis of 
the relative merit of all eligible applicants and the 
reservations in : favour of Scheduled Castes. 
Scheduled Tribes and Backward Classes, women 
etc., as provided under the relevant rules of 
admission. The candidates included in the 
provisional admission list shall be arranged in 
order of merit or where the rules of admission 
provide tor their arrangement in any other order, 
in the order so provided:” 


Mr. G. Prabhakar, learned counsel appearing on behalf of the 
appellant has raised a short question in support of this appeal. The learned 
counsel would submit that the High Court committed a manifest error in 
issuing the impugned direction insofar as it failed to take into consideration 
that having regard to the fact that the appellant has already made 
reservations to the extent of 15%, 6 % and 25% for Scheduled Castes. 
Scheduled Tribes and Backward Classes respectively covering 85% of the 
seats, no further reservation could be made in respect of balance 15% of the 
seats as by reason thereof the seats reserved for the reserved category 
candidates would exceed 50%. It has been pointed out that out of 17 seats 
for admission in the post graduate courses 8 seats were already reserved 
which would account for 46% of the seats and, thus, if reservation is directed 
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to be made in relation to 2 seats, which would have gone to the local 
candidates, one seat out of it will have to be reserved, which would mean 
reserv ation in excess of the quota of reservation made in terms of Regulation 
4 which reads thus : 


“4. RESERVATION IN FAVOUR OF THE 

LOCAL CANDIDATES 

(A) Admission to 85 0/ o of the seats shall be reserved in 
favour of the local candidates in relation to the local 
area as provided in A.P. Educational Institutions 
(Regulations of Admission) Order, 1974 as amended 
from time to tune. 

STATE-WIDE COURSE : 

M.D.(R.T) is State-wide course and admission to 
this course shall be regulated as per the provision 
in the A.P. Educational Institutions (Regulations of 
Admission) Order. 1974 tor State-wide course. 

( B) LOCAL AREA : 

i) The part of the State comprising the Districts of 
Srikakulam, Vizianagaram, Visakhapatnam, East 
Godavari, West Godavari, Krishna, Guntur and 
Prakasam (Andhra University and Nagarjuna 
University area) shall be regarded as the local area for 
the purpose of admission to the Andhra Medical 
College, Visakhapatnam, Rangarava Medical College. 
Kakinada and Guntur Medical College, Guntur. 


ii) The part of the State comprising the Districts of 
Adilabad. Hyderabad (including twin cities) 
Rangareddy, Karimnagar, Khammam, Medak, 
Mahaboobnagar. Nalgonda, Nizamabad and Wai*ng*l 



8 


(Osmania University and Kakatiya University area) 
shall be regarded as local area ibr the purpose of 
admission to the Osmania Medical College, 
Hyderabad, Gandhi Medical College. Hyderabad and 
Kakatiya Medical College, Warangal. 

hi; The part of the State comprising the Districts of 
Ananthapur, Kumool, Chittoor, Cuddapah and 
Nellore (S.V. University area) shall be regarded as 
local area for the purpose of admission to the Kumool 
Medical College, Kumool. and S.V. Medical College, 
Tirupati. 

(C) LOCAL CANDIDATES : 

I) A candidate for admission shall be regarded as local 
candidate in relation to a local area. 

i) It he she studied in an Educational Institution or 
Educational Institutions in such local area for a period of 
not iess than 4 consecutive academic years ending with 
the academic year in which he she appeared or as the 
case may be first appeared in relevant qualifvina 
examination. 

Or 

ii) Where during the whole or any part of the 4 consecutive 
academic years ending with the academic year in which 
ae she appeared or as the case .may be first appeared for 
the relevant qualifying examination, he/she has not 
studied in Educational Institutions, if he/she had resided 
in that local area for a period of not less than 4 years 
immediately preceding the date of commencement of the 
relevant qualifying examination, in which he'she 
appeared or as the case may be first appeared. 

II) A candidate for admission to any course of study who is 
not regarded as a local candidate under sub-regulation (1 ) 
above in relation to any local area shall 
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i) If he/she has studied in educational institutions in 
the State for a period of not less than 7 consecutive 
academic years ending with academic year in 
which he4she appeared or as the case may be first 
appeared for the relevant qualifying examination 
be regarded as local candidate in relation to; 

a) Such local area where he/she has studied for the 
maximum period out of the said period of 7 
years 

Or 

b) Where the period of his/her study in two or 
more local areas are equal, such local area 
where he/she has last studied in such equal 
periods 

ii) If during the whole or any part of seven 

consecutive academic years ending with academic 
year in which he she appeared or as the case may 
be first appeared for relevant qualifying 

examination, he/she has not studied in the 
educational institution in any local area, but he/she 
has resided in the State during the whole of the 
said period of 7 years be regarded as a local 
candidate in relation to 

a) Such local area w here he/she has resided tor the 
maximum period out of the said period of seven 
years. 

Or 

b) Where the period of his her residence in tw r o or 
more local areas are equal, such local area where 
he she has resided last in such equal periods. 

EXPLANATION ; (for purpose of this sub-regulation) 

i) “Educational Institutions'* means a University or 
any Educational Institution recognized by the State 
Government, a University or any other competent 
authority. 
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ii) “Relevant qualifying examination in relation to 
admission to any course of study” means the 
examination, a pass in which is the minimum 
educational qualification for admission to such 
course of study. 

NOTE: The relevant qualifying examination for admission to 
Post-Graduate courses is MBBS examination. The 
question whether the candidate is a local candidate 
or not will be determined with reference to his/her 
first appearance in the Part II of Final MBBS 
examination. 

iii) a) In reckoning the consecutive academic years 
during which a candidate has studied any period of 
interruption of his her study by reasons of his her 
failure to pass any examination and any period of 
his/her study in a statewide University or a statewide 
educational institution shall be disregarded. 

b) The status of candidates who passed MBBS from 
Siddhartha Medical College will be decided basing 
on their study period prior to their admission into 
MBBS course at Siddhartha Medical College for 
arriving at the local and non-local status, since it is a 
statewide institution. 

iv) The question whether any candidate for admission to 

any course of study has resided in any local area 
shall be determined with reference to the places 
where the candidate actually resided and not with 
reference to the residence of his/her parent or 
guardian. 

(D) While determining under sub-regulation (A) the number 
of seats to be reserved in favour of local candidates, any 
fraction of seat shall be counted as one, provided that 
there shall be one unreserved seat. 
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(E) If a local candidate in respect of a local area is not 
available to fill any seats reserved or allocated in favour 
ot local candidate in respect of that local area such seats 
shall be filled in as if it had not been reserved. 

(F) The applicant who claims to be a local candidate with 
reference to sub-regulation 4(C(1X0 or 4(C)(II)(i) shall 
produce in the form of study certificate/certificates issued 
by the Head of the Educational Institution/Institutions 
concerned indicating the details of the year or years in 
which the candidate has studied in educational institution 
in such local area for a period of not less than 4/7 
consecutive academic years ending with the academic 
year in which he/she appeared or as the case may be first 
appeared for the Part-II of Final MBBS examination. 

Those who did not qualify as local candidate under sub- 
regulation 4(C)(l)(i> and 4(C)(II)(i) but claim to qualify 
by virtue of residence shall produce a certificate issued 
by an officer of the Revenue Department not below' the 
rank of Mandal Revenue Officer independent charge of 
sub-taluk /Mandal in the form annexed to G.O.P. No. 628 
education dated 25.7.1974 appended to application form 
with necessary' modification. 

(G) The following categories are eligible to apply for 
admission to the remaining 1 5% of un-reserved seats: 

i) All candidates defined under sub-regulation (C) of 
regulation-4 

ii) Candidates who have resided in the State for total period 
often years excluding period of study outside the State or 
either of those parents have resided in the State for a total 
period of ten years excluding period of employment 
outside the State. 



12 


iii) Candidates who are children of parents who are in the 
employment of this State or Central Government, Public 
Sector Corporation, Local Bodies, Universities and other 
similar quasi-Public Institutions in the State. 

iv) Candidates, who are spouses of those in employment of 
this State or Central Government Public Sector 
Corporations, Local Bodies, Universities and Educational 
Institutions recognized by the Government or a 
University or other competent authority and similar other 
quasi Government Institutions within the State. 

v) Candidates, who are employed in the State Government 
undertakings. Public Sector Corporation, Local Bodies, 
Universities and other similar quasi-Public Institutions 
within the State. 

vi) Candidates who are spouses of the local candidates a s per 
regulation -4(C).” 


The State of Andhra Pradesh enacted the A.P. Educational Institutions 
(Regulation of Admissions and Prohibition of Capitation Fee) Act 1983. In 
exercise of its rule making power conferred upon it thereunder, the State 
Government also framed the A.P. Medical College (Admissions into Post 
Graduate Medical Course) Rules, 1997. By reason of G.O.Ms. No. 260 dated 
10.7.1997 reservation to the extent 15%, 6% and 25% of the total number of 
seats was notified in each group of Degree and Diploma Courses in favour 
of Scheduled Castes, Scheduled Tribes and Backward Classes respectively, 
to the extent of 85% of the seats reserved in favour of the local candidates in 


relation to the local areas in terms of the Presidential Order. So far as 15% 
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oi the balance seats are concerned, the same were made unreserved i.e. seats 
for open category candidates. The University of Health Sciences, Andhra 
Pradesh also made regulations for admission to Post Graduate Medical 
Courses in the Medical College in University of Health Sciences for the 
academic year 1997-98 in terms of the Presidential Order as also the 1997 
Rules. 


Pursuant to Presidential Order of 1974, the state of Andhra Pradesh 
was sub-divided into three local university areas, namely. (1) Osmania 
University; (2) Andhra University and (3) Sri Venkateshvvara University. 
All these three university areas are situated in three different regions of the 
State envisaged under the Presidential Order. 

A bare perusal of the definition of local area read with Paragraphs 3, 4 
and 5 of the Presidential Order, as referred to herein before, it would be 
evident that 85% of the seats are reserved for local candidates in relation to 
local areas. So far as an university area is concerned, a local candidate in one 
particular university area would be a non-local one in another. The criteria 
for admission of a candidate in the super speciality courses in the university 
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on the ground of being local or non-local is, therefore directly referable to 
the university area and not the boundaries of the State of Andhra Pradesh. 

It was not the case of the respondents that the Health University 
regulations framed by the state of Andhra Pradesh was violative of the 
Presidential Order, 1974 or Andhra Pradesh Medical Colleges (Admission 
into Post Graduate Medical Courses) Rules, 1997. It is further not in dispute 
that in terms of Rule 4 of the Andhra Pradesh Post Graduate Admission 
Rules read with the Health Regulations; 85° 6 of the seats in each local areas 
are reserved for local candidates. It was not the contention of the 
respondents that admissions in the courses of studies had not been made on 
the basis of merit of the candidate in the entrance examination upon 
following the rules of reservations nor was it the contention of the 
respondents that the reservation made by the State to the extent of 46% in 
favour of the reserved classes was ultra vires Articles 15 and 16 of the 
Constitution of India. In the matter of admission, the Health University had 
followed the procedure provided in Annexure III of G.O.(P) No. 646 dated 
1 0.7. 1979 having regard to the fact that by reason of the Presidential Order, 
1974 only 85% of the seats are reserved in favour of the local candidates 
which are required to be confined to the university area only. We, thus, do 
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not find any legal infirmity in the action of the appellants herein in directing 
that 159 b reserved for candidates of non-local area may be filled up only on 
merit. 


Article 371-D of the Constitution of India contains a special 
provision applicable to the State of Andhra Pradesh only. 54% of seats are 
required to be filled up from open categones and 46% of seats are to be 
filled up from the reserved category candidates in each of the three regions 
from the medical colleges and engineering colleges. Having regard to the 
reservations made region-wide, indisputably 85% of seats are to be filled up 
from amongst local candidates whereas only 15% of seats are to be filled up 
from amongst outside candidates. 

Articles 15 and 16 of the Constitution of India protide for enabling 
provisions. By reason thereof the State would be entitled to either adopt a 
policy decision or make laws providing for reservations. How and in what 
manner the reservations should be made is a matter of policy decision of the 
State. Such a policy decision normally would not be open to challenge 
subject to its passing the test of reasonableness as also the requirements of 
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the Presidential Order made in terms of Article 371-D of the Constitution of 
India. 


It is not in dispute that limited seats are available tor admission in the 
super speciality' courses. It may be true that normally the reservation has to 
be made tor the entire State but in terms of Article 371-D of the Constitution 
of India reservation has to be made region-wise. The Seats have been 
reserved indisputably on total available seats in each discipline and those 
who come within the zone of consideration are considered for admission 
from amongst the reserved category candidates. Once it is found that 
reservation has been made for the reserved category candidates on the total 
number of seats available in each course; the High Court must be held to 
have committed a manifest error in issuing the impugned direction. 

Having regard to the fact reservation has been provided to the extent of 
46% of all the seats, the question of any further reservation i.e. for the 
remaining 15 % of the seats would not arise. 


The High Court keeping in view the decision of this Court in Indra 
Sawhnev vs. Union of India and Ors. [1992 Supp (3) SCC 215] was bound 
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to proceed on the basis that the reservation cannot exceed 50%. In the said 
case it was held : 


‘'Just as every power must be exercised reasonably and 
fairly, the power conferred by clause (4) of Article 16 
should aiso be exercised in a fair manner and within 
reasonable limits-and what is more reasonable than to say 
that reservation under clause(4) shall not exceed 50% of 
the appointments or posts, barring certain extraordinary 
situations as explained hereinafter. 


While 50% shall be the rule, it is necessary not to put out 
of consideration certain extraordinary situations inherent 
in the great diversity of this country' and the people. It 
might happen that in farflung and remote areas the 
population inhabiting those areas might, on account of 
their being out of the mainstream of national life and in 
view of conditions peculiar to and characteristical to 
them, need to be treated in a different way. some 
relaxation in this strict rule may become imperative. In 
doing so, extreme caution is to be exercised and a special 
case made out/’ 


Reservation being extreme form of protective measure 
or affirmative action, it should be confined to minority of 
scats. Even though the Constitution does not lay down 
any specific bar but the constitutional philosophy being 
against proportional equality the principle of balancing 
equality ordains reservation, of any manner, not to 
exceed 50%. 

(emphasis supplied) 

in R.K. Sabharwal vs. State of Punjab [(19 95) 2 SCC 745], this Court 


observed: 
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“When the State Government after doing the necessary 
exercise makes the reservation and provides the extent of 
percentage of posts to be reserved for the said Backward 
Class then the percentage has to be followed strictly. The 
prescribed percentage cannot be varied or changed 
simply because some of the members of the Backward 
Class have already been appointed/promoted against the 
general seats. As mentioned above the roster point which 
is reserved for a Backward Class has to be filled by way 
of appointinent promotion of the member of the said 
class. No general category candidate can be appointed 
against a slot in the roster which is reserved for the 
backward Class. The fact that considerable number of 
members of a Backward Class have been 

appointed, promoted against general seats in the State 
Services may be a relevant factor for the State 
Government to review the question of continuing 
reservation for the said class but so long as the 

instructions rules providing certain percentage of 
reservations for the Backward Classes are operative the 

same have to be followed. Despite any number of 

appointees promotees belonging to the Backward Classes 
against the general category posts the given percentage 
has to be provided in addition.” 


Reservation is aimed at securing equal and protective discrimination. 
Recently, the purpose of reservation although in a different context has been 
stated by this Court in A.I.I.M.S. Students Union vs. A.I.I.M.S [ 2002 (1 ) 
SCC 428]. It was observed: 

“Reservation, as an exception, may be justified subject to 
discharging the burden of proving justification in favour 
of the class which must be educationally handicapped - 
the reservation geared up to getting over the handicap. 

The rationale of reservation in the case of medical 
students must be removal of regional or class inadequacy 
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or like disadvantage. Even there the quantum of 
reservation should not be excessive or societally 
injurious. The higher the level of the speciality the lesser 
the role of reservation. 


Any reservation, apart from being sustainable on the 
constitutional anvil, must also be reasonable to be 
permissible. In assessing the reasonability one of the 
factors to be taken into consideration would be whether 
the character and quantum of reservation would stall or 
accelerate achieving the ultimate goal of excellence 
enabling the National constantly rising to higher levels. 

In the ‘era of globalisation, where the nation as a whole 
has to compete with other nations of the world so as to 
survive, excellence cannot be given an unreasonable go 
by and certainly not compromised in its entirety'. 
Fundamental duties, though not enforceable by a writ of 
the Court yet provide a valuable guide and aid to 
interpretation of Constitutional and legal issues. In case 
of doubt or choice, people's wish as manifested through 
Article 5 1 -A can serve as a guide not only tor resolving 
the issue but also tor constructing or moulding the relief 
to be given by the Courts.” 

In Marri Chandra Sekhar Rao vs. Dean . Seth G. S. Medical College 

& Ors. [1990 (3) SCC 130]. it was held: 

"Equality' must become a living reality for the large 
masses of the people. Those who are unequal, in tact, 
cannot be treated by identical standards; that may be 
equality' in law but it would certainly not be real equality’. 
Existence of equality' of opportunity 7 depends not merely 
on the absence of disabilities but on presence of abilities. 

It is not simply a matter of legal equality . De jure 
equality must ultimately find its raison d'etre in de facto 
equality'. The State must, therefore, resort to 
compensatory State action for the purpose of making 
people who are factually unequal in their wealth. 
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education or social environment equal in specified areas. 

It is necessary to take into account de facto inequalities 
which exist in the society and to take affirmative action 
by way of giving preference and reservation to the 
socially and economically disadvantaged persons or 
inflicting handicaps on those more advantageously 
placed, in order to bring about real equality.” 

The principle of fixing the percentage of reservation emanates from 
the doctrine of reasonableness. In Balaji vs. State of Mysore [1963 Supp. 
1 SCR 439] this Court speaking through Gajendragadkar. J. struck down the 
Government Order impugned therein describing it as a fraud on the 
Constitution and the action of the executive was characterized as 'patently 
and plainly outside the limits of the Constitutional authority conferred on the 
State'. 

In N.M. Thomas vs. State of Kerala AIR 1976 SC 490. it was held 
that reservation exceeding 49° o had been permitted on the ground that SCs 
were not caste.s in a real sense and Article 16(4) was not an exception. 
Krishna Iver, J. in Karmachari Sangh AIR 1981 SC 293, however, 
abandoned the aforementioned theory wherein his Lordship held that he was 
prepared to assume that they were castes and in any event Article 16(4) was 
an exception. In the said judgment the final address of Dr. Ambedkar to the 
Constituent Assembly was dealt with in extenso. 



21 


Sri H.M. Seervai in his classic treatise on 


“Constitutional Lav 


India"'. Fourth Edition at page 611 states: 


“But this passage gives an incorrect impression of Dr. 
Ambedkar’s final address. He was not thinking ol the 
SCs and STs or of the equality code as the following 
passage dearly shows: 

I remember the days when politically minded Indians 
resented the expression 'the people of India". They 
preferred the expression “The Indian nation”. I am of the 
opinion that in believing that we are a nation we are 
cherishing a greet delusion. How can people divided into 
several thousands of castes be a nation? The sooner we 
realize that we are not as yet a nation in the social and 
phvchological sense of the word, the better for us. For. 
then only we shall realise the necessity of becoming a 
nation and seriously think of ways and means ot realising 
the goal. The realisation of his goal is going to be very 
difficult-far more difficult that it has been in the United 
States. The United States has no caste problem. In India 
there are castes. The castes are anti-nationai. In the first 
place because they bring about separation in social life. 
They are anti-national also because they generate 
jealousy and antipathy between caste and caste. But we 
must overcome ail these difficulties if we wish to become 
a nation in reality. For. fraternity can be a tact only when 
there is a nation. Without fraternity, equality and liberty 
will be no deeper than coats of paint. 


The learned author states: 

A service which lacks an esprit de corps, that is, 
consciousness of and pride in belonging to a particular 
service. lacks an element essential to an efficient and 
harmonius administration. To balance the claims of these 


/ of 



parties, in considering reservation quotas, requires 
critical analysis and calm deleberation; anger at the 
treatment meted out to classes to which one of the parties 
belongs does not help, for anger has been rightly likened 
'‘to a hasty servant who runs away before he has heard 
half the message”. 

Further it was opined: 

4 *It is necessary to remember that in litigation there are 
more parties than one. that it is wrong to gratify the 
plaintiff to the detriment of the defendant and that while 
sympathy is a most commendable quality, it never 
appears in a less attractiv e guise than when it is practiced 
at the expense of somebody else. 

If past injustice done to members of SCs and STs 
because of the accident of their birth calls for 
condemnation, so does injustice done to members of 
‘advanced classes’ because of the accident of their birth. 

It may be that members of ‘advanced classes’ may have 
to bear for a time, as best as they can, the injustice done 
to them by reverse discrimination, if a long standing 
historical wrong has to be nghted. But 40 years have 
gone by since our Constitution came into force: and 
even' year that passes increases the individual's sense of 
injustice and injury. It is submitted that Judges who have 
to balance the claims of all the parties affected by any 
action under Article 16(4 ) ought to reflect that if the 
injustice of the past are to be strongly denounced now. 
then the future will denounce quite as strongly the 
injustices suffered by members of ‘advanced classes' 
since 1950”. 

In Indra Sawhney (supra) it has been clearly held that the doctrine of 
principles of reservations have to be applied having regard to the vacancy 
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position as existing in the entire area, the only exception being the cases, 
which would be falling under Article 16(4). 


In K.Duraisamv & Anr. vs. State of T.N. & Ors., (2001 ) 2 SCC 538, 
this Court held: 

“The mere use of the word ‘reservation’ per se does not 
have the consequence of ipso facto applying the entire 
mechanism underlying the constitutional concept of a 
protective reservation specially designed for the 
advancement of any socially-and-educationally-backward 
classes of citizens or for the Scheduled Castes and 
Scheduled Tribes, to enable them to enter and adequately 
represent in various fields. The meaning, content and 
purport of the expression will necessarily depend upon 
the purpose and object with which it is used.” 

In the event the ratio of the impugned judgement of the High Court 
is given effect to hating regard to the limited number of seats available by 
providing reservation of an additional seat, principle of reservation to the 
extent is 50% would be violated. Furthermore, it is not for the High Court to 
say as to the efficacy or otherwise of the policy of the State as regard 
providing for reservation for the reserved category candidates and in that 
view of the matter the High Court, in our opinion must be held to have 
committed a manifest error in issuing the impugned directions, as a result 
whereof percentage of reservation would exceed 46%. Such a direction by 
the High Court is not contemplated in law. 
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The impugned direction of the High Court, therefore, cannot be 
sustained. It is set aside accordingly. 

These appeals are allowed but in the facts and circumstances of the 
case, there shall be no order as to costs. 


CJI 


J. 

[S.B. SinhaJ 


J. 

[AR Lakshmanan] 

New Delhi; 

10 ih March. 2003. 
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IN THE SUPREME COURT OF INDIA 


CIVIL APPELLATE JURISDICTION 
CIVIL APPEAL NO. 3985 OF 2001 


State of A.P. 


Versus 


K. Purushotham Reddy & Ors. 


...Appellant 


...Respondents 


with 

Civil Appeal No. 3986 of 2001 


JUDGMENT 


S.B. S1NHA, J : 

Whether the State of Andhra Pradesh had the legislative competence 
to enact Andhra Pradesh State Council of Higher Education Act 1988 (Act 
16 of 1988) (hereinafter called as '‘the 1988 Act ’) is the core question 
involved in these appeals which arise out of a judgment and order passed by 
the Andhra Pradesh High Court in Writ Petition No. 17222 of 1988. 



The fact leading to filing of the Writ Petition by the respondent herein 
questioning the vires of the 1988 Act arose in the following circumstances: 

The Central Government evolved a National Education Policy in the 
year 1986 pursuant whereto and in furtherance whereof recommendations 
were made for creating a State Level Planning for coordination of the Higher 
Education through Councils of Higher Education. Such Councils were 
proposed to be set up as statutory' bodies having regard to the fact that there 
did not exist any effective machinery for planning and coordination of 
higher education at the State level vis-a-vis implementation of the 
programmes made by the University Grants Commission (UGC). With a 
view to give effect to the said policy, UGC constituted a committee to go 
into the said matter and make recommendations regarding setting up of the 
said Councils of higher education and programme of action to be taken in 
that behalf. The pressing need for constituting effective machinery- for 
promotion and coordination of higher education at the State level and 
coordination of State level programmes with those of the UGC was felt and 
pursuant thereto and in furtherance thereof UGC formulated guidelines for 
setting up of such Councils as recommended by the Committee. 
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In the year 1986 the State of Andhra Pradesh passed an Act known as 
the Andhra Pradesh Commissionerate o*' Higher Education Act 1986 
(hereinafter called as *the Commissionerate Act'). The Commissionerate 
Act was enacted purported to be pursuant to or in furtherance of the 
recommendations of the Vice-Chancellors’ Committee on higher education 
in the State of Andhra Pradesh. The constitutionality of the said Act inter 
alia was questioned on the ground of lack of legislative competence having 
regard to the parliamentary Act known as University Grants Commission 
Act enacted in terms of Entry 66, List I of the VII Schedule of the 
Constitution of India. The said writ petitions were filed by the respondent 
herein and four others as also the Osmania University Teachers' 
Association. The said writ petitions were dismissed by a Full Bench ot 
Andhra Pradesh High Court by a judgment dated 24.03.1987. However, on 
an appeal thereagainst this Court in Osmania University Teachersi 
Association Vs. State of Andhra Pradesh_and Another [(1987) 4 SCC 67.1] 
held that the State Legislature had no legislative competence therefor. 

As a necessary' fallout of the said decision, guidelines were sought to 
be reviewed wherefor request was made by the Government of India to the 


Commission. 
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In the light of the judgment, the Department of Education, 
Government of India requested the Commission to review the guidelines. 
Accordingly, the guidelines were reviewed with the help of the law panel of 
the Commission. The relevant extracts of the revised guidelines as approved 
by the Commission in January. 1988 are as under: 


"2.0 Setting up of the Council 

In order to achieve the objectives set out 
above, the Central Government may advise State 
Governments for enacting legislation for setting up 
of State Councils of Higher Education in the 
States. In an Indian state where the number of 
universities are too few. an advisory’ body may be 
set up to fulfil the above objectives. 

8.0 Powers and Functions of the Council 

The Council shall function for coordination 
and determination of standards in institutions for 
higher education or research and scientific and 
technical institution in accordance with the 
guidelines issued by the UGC from time to time. 

8. 1 Planning and Coordination 

(i) To prepare consolidated programmes in the 
sphere of higher education in the State in 
accordance with the guidelines that may be 
issued by the UGC from time to time, and 
to assist in their implementation. 
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(ii) To forward the development programmes 
of universities and colleges in the State to 
UGC along with its comments and 
recommendations. 

(iii) To assist UGC in respect of determination 
and maintenance of standards and suggest 
remedial action wherever necessary, in 
accordance with the guidelines. 

(iv) To evolve perspective plans for 
development of higher education in the 
State. 

(v) To monitor the progress of implementation 
of such development programmes, 

1 1 .0 Annual Report 

The Council shall prepare an Annual Report 
giving an account of its activities during the 
previous year and copies thereof shall be 
forwarded to the State Government and the 
Government shall cause the same to be laid before 
the Legislative Assembly. A copy of the Annual 
Report should be sent to University Grants 
Commission/’ 


Pursuant to or in fiirtherance of the said recommendations revised 
guidelines as approv ed by the Commission were issued in January. 1988 and 
relying on or acting on the basis thereof the Government of Andhra Pradesh 
decided to fill up the gaps by constituting State Council of Higher Education 
as recommended in the National Education Policy of the Government ol 
India as also in terms of the recommendations made by the Committee 
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constituted by the UGC. Consequently, the Government of Andhra Pradesh 
enacted Andhra Pradesh State Council of Higher Education Act. 1988. 

On the same premise which ied to the declaration of 1986 Act as ultra 
vires the Constitution, a Writ Petition came to be filed. It. by reason by the 
impugned judgment, was allowed by a Division Bench of the Andhra 
Pradesh High Court. 

The correctness of the judgment of this Court in Osmania University 
Teachers' Association (supra) was doubted by a two- Judge Bench inter alia 
on the ground that the Commissionerate Act as also the 1988 Act dealt not 
only with higher education but also with intermediate education and having 
regard to the fact that Entry 66. List I of the VII Schedule of the Constitution 
of India does not deal with intermediate education, the entire Act could not 
have been struck down. It was further opined that many of the provisions of 
the 1986 Act as also the impugned Act would be covered by Entry 25, List 
III of the VII Schedule of the Constitution of India wherefbr the State 
Legislature has the requisite legislative competence. 
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The primal question which, therefore, arises for consideration is as to 
whether the State of Andhra Pradesh has the requisite legislative competence 
to enact the 1988 Act. 

It is not in dispute that after the decision of tills Court in Osmania 
University Teachers" Association (supra) the Committee set up by the 
Commission went into the matter in great details and opined that the State 
Act should be in aid of the UGC Act and not in derogation thereof 
Sufficient safeguards were provided as regards functioning of the Council so 
as to make the proposed enactment within the purview of Entry 25 of List 
III. 


The task before this Court is r therefore, to see as to whether the 
defects pointed out by this Court in its earlier judgment had sufficiently been 
remedied so as to bring the same within the parameters of the Constitutional 
Scheme. 

Before embarking upon a fuller discussion on the matter we may 
notice that the provisions of the 1988 Act are almost verbatim similar as 
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contained in the recommendations made by the Committee set up by the 

UGC. 


T1US C ° Urt hl QMiaJJniversiK- Te*W Association (supra) 
compared the provisions of Universtty Grants Commission Act as also the 
Commissionerate Act in detail, and came to the lollowmg conclusion: 


> 3 : , 6 ha '' e extracted only such of the provisions 
amikoo those contained in the UGC Act. That is 
net an. lne Commissionerate Act vet contains 
^ggEmg^rovisions encroaching on the autonomy 
Under Section 11(1X0 it is for 
the Commissionerate to decide on the need for. 
and location of new colleges and courses of studv 
including Engineering Colleges. Section 11(11(0 
provides power to the Commissionerate to 
estaolis.i and develop resources centers for 
v lrnculum matenals and continuina education o*' 
teachers. Section II, I Kg, centers power on the 
Ummissionemte to co-ordinate the academic 
• entities ot various institutions of hiaher 
education in the State. It is also the duty of the 
v-mnmissionerate to undertake examination 
rms an assume accreditation fiinctions 

;w T' U i Xh , ) a ' ld 0)1 Sectlon iiOXi) states 
Jt 11 iS tI,e J at> of the Commissionerate to 
organise entrance test for University admission. 
Section 1 1(1 Xk.) states that it shall administer and 
giant scholarship and oraanise work studv 
programmes. Section U(l)( 0 ) provides power to 
■ransfer teachers trom one aided private colleae to 
•mother such colleae. subject to the rules made bv 
ne government. There is vet a devastating 
l^CUiotLonjb^^ of Universities Section 
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11(2) states that even 7 University or college 
including the private college shall obtain the prior 
approval of the Commission era te in regard to : ( ? ) 
certain of new posts; (ii) financial management: 
and (iii) starting of new higher educational 
institutions. This ’Super Power' has been pre s erved 
to the Commissionerate notwithstanding a nything 
contained in anv law relating to Universities in the 
State, the Board of Intermediate Education Act. 
1971 and the Andhra Pradesh Education Act. 
1982.” ‘ ~ ~ 


(Emphasis supplied) 


This Court found that the Commissionerate Act has practically taken 
over the academic programmes and activities of the universities as a result 
whereof the universities have been rendered irrelevant if not non-entities. It 
was opined that both the UGC Act and the Commissionerate Act deal with 
the same subject matter, namely, coordination and determination ot 
excellence in the standards of teaching and examination in the universities 
conveying the same meaning. 


This Court however observed:- 


”28. Before parting with the case we may say a 
word more. The impugned Act was the result of a 
report from a High Power Committee constituted 
by the State Government. The Committee went 
into the affairs of the higher education in the State. 
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The Committee examined among other things the 
curricula and courses of studies. The CWmnttee 

2 n tZ a &Ct V* there * “ P-W co-o d“ 

and academic planning among the various bodies 
tQ r ,^T d , t0 the State Govenim cnt the need 

educe IT tZ 'Sf to? Strearalme Ae hi§her 

recommendations an<f A ?*** ■** 

The Ac, now 

a / iV 1 ' amsh lllt0 thin air. The defects 
an eticiencies pointed out bv the High Power 
Commutee re§ard t0 hiaher 

continue to remain to the detriment of the interest 
o he State and the Nation. Such defects “ 

onl rntJelllte VI T be ™ ,S ° lated future 

Jomm n li 0t Andhra Pradesh - h may be a 
common feature in some other States as well.' 

29 . That apart, we often hear and read ,n 

ES P "nd'"' h d ” 8 " S ' ,b °“ ' h ‘ «"»»" P»l*« 

£ and mass copying in the Univershv 
^nations. It has stripped the university degree 
o all its credibility. He indeed must be blind who 

Universities 6 " ^ ^ b:,ppemn ? 111 some of the 

™iuZe°^V n ° f Illd,a V6StS Parliament with 

deterniirf , * “ regard t0 ^matton and 

determination of standards in institutions for 

UGCActforTt 7116 Parliament has enac ted the 
Act tor , that P ur P 0 se. The University Grants 
Commission has therefore, a greater role to P Tv fo 

no? 2er or a f1 6miC V, ° f ^ C0Untrv h 

Standard ' ”• ltS duty {o mainta in a high 

for Its t" 1 Tf Un!Versities - Democracy depends 

vocational V * Wgh Standard of general. 
Dissemimt an ,- professional education, 
tssemination of learning with search for new 

knowledge w.th discipline all round must T 
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maintained at all costs. It is hoped that University 
Grants Commission will duly discharge its 
responsibility to the Nation and play an increasing 
role to bring about the needed transformation in 
the academic life of the Universities/’ 


This exercise on the part of the Central Government and the UGC 
must have been undertaken in furtherance of the said observations. 


The High Court in its impugned judgment compared the provisions oi 
the Commissionerate Act and the impugned Act and came to the conclusion 
that even if the Act had been enacted in accordance with the guidelines 
issued by the UGC and pursuant to the recommendations made by the High 
Level Committee: as the State Government lacks the requisite legislative 
competence, it must necessarily be held to be ultra vires the Constitution. 


Entry 66 of List I and Entry 25 of List III ot VII Schedule ot the 
Constitution of India read as follows: 


“66. Coordination and determination ot 
standards, in institutions, for higher education or 
research and scientific and technical institutions. 

25. Education, including technical education, 
medical education and universities, subject to the 
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provisions of entries 63. 64. 65 and 66 List I; 
v ocational and technical training of labour/’ 

The conflict in legislative competence of the Parliament and the State 
Legislatures having regard to Article 246 of the Constitution of India must 
be viewed in the light ot the decisions ot tins Court which in no uncertain 
terms state that each Entry has to be interpreted in a broad manner. Both the 
parliamentary legislation as also the State legislation must be considered in 
such a manner so as to uphold both of them and only in a case where it is 
found that both cannot co-exist, the State Act may be declared ultra vires. 
Clause I ot Article 246 ot the Constitution of India does not provide for the 
competence ot the Parliament or the State Legislatures as is ordinarily 
understood but merely provide tor the respective legislative fields. 
Furthermore, the Courts should proceed to construe a statute with a view to 
uphold its constitutionality'. [See ITC Ltd. Vs. Agricultural P r oduce Market 
Comilli tLec and others (2002) 9 SCC 232 ; AIR 2002 SC 852. Asstt. Direct or 
of Inspection Investigation Vs. A.B. Shanthi etc. (2002) 6 SCC 259, Shri 
Krishna Gyanodav Sugar Ltd. & Anr. Vs. State of Bihar 2003 ( 2 ) SCALE 
226 and Welfare Assocn. A.R.P., Maharashtra & Anr. Vs. Ran jit P. Gohil & 


One 2003 (2) SCALE 238] 
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Entry 66 of List I provides for coordination and determination ot 
standards inter alia for higher education. Entry 25 of List III deals with 
broader subject, namely, education. On a conjoint reading of both the 
entries there cannot be any doubt whatsoever that although the State has a 
wide legislative field to cover, the same is subject to entry 63. 64. 6: and 66 
of List I. Once, thus, it is found that any State Legislation does not entrench 
upon the legislative field se, apart by Entry 66. 1 is, I ot the Vil Schedule of 
the Constitution ot'lndia, the State Act cannot bo invalidated. 


Section 1 1 and Section 16 of the 1988 Act read thus. 

“Sec. 1 1 . Powers and functions of the Council: 

(1) It shall be the general duty of the Council to 
co-ordinate and determine standards in institutions 
of Higher Education or Research and Scientific 
and Technical institutions in accordance with the 
guidelines issued by the University Grants 
Commission from time to time. 


'2) The functions of the Council shall include. 

I. Planning and Co-ordination. 

y, to prepare consolidated programmes in 
the sphere of Higher Education in the 
State in accordance with the guidelines 
that may be issued by the University 
Grants Commission from time to time, 
and to assist in their implementation. 
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keeping in view the overall priorities and 
perspectives to Higher Education in the 
State. 

(ii) to assist the University Grants 

Commission in respect of determination 
and maintenance of standards and 
suggest remedial action of Higher 
Education in the State: 

iiii) to evolve perspective plans for 

development of Higher Education in the 
Slate; 

(iv) to forward the Developmental 

Programmes of Universities and Colleges 
in the State to the University Grants 
Commission along with its comments 
and recommendations: 

(v) to monitor the progress of 

implementation of such developmental 
programmes: 

(vi) To promote co-operation and co- 
ordination of educational institutions 
among themselves and explore the scope 
for interaction with industry and other 
related establishments. 

(vii) To formulate the principles as per the 
guidelines of the Government and to 
decide upon, approve and sanction new 
educational institutions by according 
permission keeping in view the various 
norms and requirements to be fulfilled: 

(viii) To suggest wavs and means of meeting 
additional resources for higher education 
in the State. 
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II. Academic functions 

xxx xxx xxx 

III. Advisor}' functions:- 

xxx xxx xxx 

Sec. 16: Annual Report: The Council shall prepare 

once m even year, in such form and at such time 
as may be prescribed an annual report giving a true 
and full account of its activities "during the 
pievious year, and copies thereof shall be 
forwarded to the Government and the Government 
shail cause the same to be laid before the 
Legislative Assembly of the State. A copy of the 
report shall also be sent to University Grants 

Commission."' 


A bare comparison of the provisions of the 1988 Act with the 
provisions of the Commissionerate Act would clearly demonstrate that the 
powers and functions of the Council stand curtailed in so far as they are not 
only to function in accordance with the guidelines issued by the University 
Grants Commission but its duty' is to assist the Commission in respect of 
determination and maintenance oi standards and suggest remedial action of 
Higher Education in the State. In exercise of the power conferred upon it 
under the 1988 Act, the Council can now only forward the programmes of 
universities and colleges in the State to the University Grants Commission 
along with its comments and recommendations which necessarily would be 
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subject to the latter's acceptance. Even an Annual Report prepared by the 
Council although is required to be forwarded to the Government which in 
turn is enjoined with a duty to place before the Legislative Assembly ot the 
State, but a further requirement has been provided that a copy thereol shall 
also be sent to the University Grants Commission. Evidently the 
Commission on receipt of a copy of die report may give its own suggestions 
for their implementation by the Council. It is. therefore, not correct to 
contend as has been done by the High Court m its impugned judgment that 
the Council also derives its power to coordinate and determine the standards 
of institutions of higher education or research and technical institutions 
including planning and coordination to prepare consolidated programmes in 
the sphere of higher education in the State keeping in view the overall 
priorities and perspectives of higher education. Although the High Court 
has noticed that the principal duties and functions of the Council is to assist 
the UGC in respect of determination and maintenance of standards and 
suggest remedial action: to evolve the developmental programmes ot 
Universities and Colleges in the State to the UGC along with its comments 
and recommendations to monitor the progress ot implementation ol such 
developmental programmes: to promote cooperation and coordination of 
educational institutions among themselves and to explore the scope tor 
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interaction with industry and other related establishments which not only 
had been done in accordance with the guidelines issued by the UGC front 
time to time. Despite the same it was held: 

"On a comparative study of the provisions of the 
Act 26 of 1986 and Act 16 of 1988. the functions 
of the Commissionerate and the functions of the 
State Council well nigh are the same except to the 
extent of stating that the Council should act in 
accordance with the guidelines issued by the UGC 
from time to time." 

Once it is held that the duties and functions of the Councils are 
comparmentalised and they have to act in accordance with the guidelines 
issued by the UGC from time to time, it is preposterous to suggest that the 
Council acts on its ow n and /or at the instance of the Government in the field 
of cooperation and determination ot standards in institutions of higher 
education as an independent body. Keeping in view the tact that the 
Commission itself on the request of the Central Government constituted a 
committee and laid down the parameters within which the Council can 
function and subjected themselves to the restriction of working within the 
guidelines issued by the UGC. we fail to understand as to how it can ae 
contended that both the Commissionerate Act as also the Council Act 
provide for same powers and functions. The modifications made in the 1 988 
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Act vis-a-vis the Commission erate Act cannot be said to be so slight as has 
been opined by the High Court so as to arrive at a conclusion that the J 988 
Act still sutlers from the same vices. Having regard to the provisions of the 
1988 Act and particularly Section 1 1 thereof we have no doubt in our mind 
that the puipose ot the said Act. and the powers and functions thereof vis-a- 
vis the Conmii ssion crate Act are absolutely distinct and different. In no way 
the 1988 Act can be said to have an upper hand over the UGC Act. 

It is not a case where the State Council of Higher Education were to 
act independently irrespective of the standard of education set forth by the 
University Grants Commission. Its powers and functions, as indicated 
hereinbefore, are absolutely different from that of 1986 Axt. 

In R. Chitralekha Vs. State of Mvsore [(1964)6 SCR 368] Subba Rao, 
J. categorically held that the question as regard the impact of the Entry 66, 
List I and Entry 25, List III must be determined by reading the Central Act 
as well as the State Act conjointly. A state law providing for such standards 
having regard to Entry 66 of List I would be struck down as unconstitutional 
only in the event the same is found so hea\y or devastating so as to wipe out 
or appreciably abridge the central field and not otherwise. Once the powers 
and functions of the Council is found to be subject to the guidelines issued 
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by the UGC and the perspective plan prepared by it would be subject to its 

approval, the question of standard of education set up by the State Act 

cannot be said to be leading to wipe out or appreciably abridge the central 
field. 


The 1988 Act expressly states that the same would be subject to the 
Central Act. It emphasizes that the provisions thereof are for the purpose of 
tilling up of the gaps and 10 control effectively a large number of universities 
within which, having regard to their sheer number, the UGC itself would not 
be in a position to have effectively control over them. If the UGC has an 
overall control over the State Council, the Central field is not entrenched 
pon. In a situation of this nature the doctrine of pith and substance must 
also be held to be applicable. We must also take notice of the fact that the 
State of Tamil Nadu as also the State of West Bengal in terms of the 
National Education Policy. 1986 as also the recommendations of the 

Committee framed by the University Grants Commission enacted similar 
Acts. 

rite provisions of the impugned Act would clearly show that the State 
Act is in aid of the Parliamentary Act and if does not in any manner 
whatsoever entrench thereupon. 
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A similar question came up for consideration in Naga_Peqple; S 
Movement of Human Rights Vs. Union of India [(1998) 2 SCC 109] 
"herein the law has been laid down in the following terms: 

65. ... The contention ot Shri Goswami that the 
provisions ot Sections 4 and 5 ot the State Act are 
inconsistent with the provisions of Arms Act 
enacted by Parliament also cannot be accepted 
because the said provisions only provide for 
effective enforcement ot the provisions of the 
Arms Act in the disturbed areas and it cannot be 
said that they, in any way. encroach upon the field 
covered by the Arms Act. The challenge to the 
validity of Sections 4 and 5 of the State Act is. 
therefore, negatived.” 


Yet again in Dr.Preeti Sriyastaj^andj^her Vs. State of M.P. and 
Ot hers (1999) 7 SCC 120, this Court held thus 


35. The legislative competence ot Parliament and 
the legislatures of the States to make laws under 
Article 246 is regulated by the Vllth Schedule to 
the Constitution. In the Vllth Schedule as 
originally in force. Entry 1 1 ot List II gave to the 
State an exclusive power to legislate on 

education including universities, subject to the 
provisions of Entries 63. 64. 65 and 66 of List I 
and Entry 25 of List III”. 


Entry 1 1 of List II was deleted and Entry" 25 of List 
III was amended with effect from 3-1-197 6 as a 
result oi the Constitution 42nd Amendment Act of 
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1976. The present Entry 25 in the Concurrent List 
is as follows : 

25. Education, including technical education, 
medical education and universities, subject to the 
provisions of Entries 63. 64. 65 and 66 of List I; 
vocational and technical training of labour.” 

Entry 25 is subject inter alia, to Entry 66 of List I. 
Entry' 66 of List I is as follows : 

66. Coordination and determination of standards 
in institutions for higher education or research and 
scientific and technical institutions.*' 

Both the Union as well as the States have the 
power to legislate on education including medical 
education, subject, inter alia, to Entry 66 of List I 
which deals with laying down standards in 
institutions for higher education or research and 
scientific and technical institutions as also 
coordination of such standards. A State has, 
therefore, the right to control education including 
medical education so long as the field is not 
occupied by any Union legislation. Secondly, the 
State cannot, while controlling education in the 
State, impinge on standards in institutions for 
higher education. Because this is exclusively 
within the purview of the Union Government. 
Therefore, while prescribing the criteria for 
admission to the institutions for higher education 
including higher medical education, the State 
cannot adversely affect the standards laid down by 
the Union of India under Entry 66 of List I. 
Secondly, while considering the cases on the 
subject it is also necessary to remember that from 
1977, education, including, inter alia, medical and 
university education, is now in the Concurrent List 
so that the Union can legislate on admission 
criteria also. If it does so. the State will not be able 



to legislate in this field, except as provided in 
Article 254.” 

[See also State of Haryana & Anr . Vs. Chanan Mai etc. {(1976) 3 SCR 688, 
In re Hindu Women's Rights to Property Act {(28) AIR 1941 FC 72} and 
R.M.D. Chamabraugwalla Vs. the Union of India {(1957) SCR 930}] 

In Public Service Tribunal Bar Associatio n Vs. State of U.P. and 
another (2003 AIR SCW 653). a bench of which one of us (Hon'ble CJI) 
was a member, it has been held: 


'‘28 Judicial system has an important role to 

play in our body politic and has a solemn 
obligation to fulfil. In such circumstances it is 
imperative upon the Courts while examining the 
scope of legislative action to be conscious to start 
with the presumption regarding the constitutional 
validity of the legislation. The burden of proof is 
upon the shoulders of the incumbent who 
challenges it. It is true that it is the duty of the 
constitutional Courts under our Constitution to 
declare a law enacted by the Parliament or the 
State Legislature as unconstitutional when the 
Parliament or State Legislature had assumed to 
enact a law which is void, either from want of 
constitutional power to enact it or because the 
constitutional forms or conditions have not been 
observed or where the law infringes the 
fundamental rights enshrined and guaranteed in 
Part III of the Constitution.” 
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Submission ot Mr. D. Ramakrishna Reddy, the learned counsel 
appearing on behalt ot the respondent to the effect that the 1988 Act is a 
colourable piece ot legislation is stated to be rejected. As noticed 
hereinbefore the State Act seeks to plug the loopholes pointed out by this 
Court in Osmania University' Teachers' Association (supra). It seeks to 
bring the State Act in conformity with the constitutional parameters. 
Reliance placed by Mr. Reddy on State of T.N. and Another Vs. Adhivaman 
Educational & Research Institute and Others (1995) 4 SCC 104 is equallv 
misplaced. Therein it was found that the Tamil Nadu Private Colleges 
(Regulation ) Act and Rules framed thereunder as also the Madras University 
Act entrenches upon provisions of All Indian Council for Technical 
Education Act, 1987 and in that situation it was held: 


*‘30. A comparison of the Central Act and the 
University Act will show that as far as the 
institutions imparting technical education are 
concerned, there is a conflict between and 
overlapping of the functions of the council and the 
University. Under Section 1 0 of the Central Act. it 
is the Council which is entrusted with the power, 
particularly, to allocate and disburse grants, to 
evolve suitable performance appraisal systems 
incorporating norms and mechanisms for 
maintaining accountability of the technical 
institutions, laying down norms and standards for 
courses, curricula, staff pattern, staff 
qualifications, assessment and examinations, fixing 
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norms and guidelines for charging tuition fee and 
other fees, granting approval for starting new 
technical institutions or introducing new courses or 
programmes, to lay down norms or granting 
autonomy to technical institutions, providing 
guidelines for admission of students, inspecting or 
causing to inspect colleges, for withholding or 
discontinuing ot grants in respect of courses and 
programmes, declaring institutions at various 
levels and types fit to receive grants, advising the 
Commission constituted under the Act for 
declaring technical educational institutions as 
deemed universities, setting up of National Board 
oi Accreditation to periodically conduct evaluation 
on the basis ot guidelines and standards specified 
and to make recommendations to it or to the 
Council or the Commission or other bodies under 
the Act regarding recognition or de-recognition of 
the institution or the programme conducted by it. 
Thus, so far as these matters are concerned, in the 
cas$ of the institutes imparting technical education, 
it is not the University Act and the University but 
it is the Central Act and the Council created under 
it which will have the jurisdiction. To that extent, 
after the coming into operation of the Central Act. 
the provisions of the University Act will be 
deemed to have become unenforceable in case of 
technical colleges like the engineering colleges. As 
has been pointed out earlier, the Central Act has 
been enacted by Parliament under Entry 66 of list I 
to coordinate and determine the standards of 
technical institutions as well as under Entry 25 of 
List III. The provisions of the University Act 
regarding affiliation of technical colleges like the 
engineering colleges and the conditions for grant 
and continuation of such affiliation by the 
University shall, however, remain operative but the 
conductions that are prescribed by the University 7 
for grant and continuance of affiliation will have to 
be in conformity' with the norms and guidelines 
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prescribed by the Council in respect of matters 
entrusted to it under Section 10 of the Central 
Act.” 


The said decision ex facie is not applicable in the instant case. The 
law was laid down therein in the following terms: 


4 1 . What emerges from the above discussion is as 
follows : 

(i) The expression 'coordination' used in Entry 66 
ot the Union List ot the Seventh Schedule to the 
Constitution does not merely mean evaluation. It 
means harmonisation with a view 7 to forge a 
uniform pattern for a concerted action according to 
a certain design, scheme or plan of development. 
It. therefore, includes action not only for removal 
of disparities in standards but also for preventing 
the occurrence of such disparities. It would, 
ther - tore, also include power to do all things 
winch are necessary to prevent what would make 
'coordination 1 either impossible or difficult. This 
power is absolute and unconditional and in the 
absence ot any valid compelling reasons, it must 
be given its full effect according to its plain and 
express intention. 

(ii) lo the extent that the State legislation is in 
conflict with the Central legislation though the 
former is purported to have been made under Entry 
25 ot the Concurrent List but in effect encroaches 
upon legislation including subordinate legislation 
made by the Centre under Entry' 25 of the 
Concurr ent List or to give effect to Entry' 66 of the 
Union List it would be void and inoperative. 
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(m) if there is a conflict between the two 
egislations. unless the State legislation is saved bv 
the provisions of the main part of clause (2) of 
Article 234, the State legislation being repugnant 
the Central legislation, the same would be 
inoperative. 


(iv) Whether the State law encroaches upon Entry 
66 of the Union List or is repugnant to the law 
made by the Centre under Entry 25 of the 
Concurrent List will have to be determined bv the 
examination ot the two laws and will depend upon 
the tact* of each case. 

(v) When there are more applicants than the 
available situations, seats, the State authority is not 
prevented trom laving down high standards or 
qualifications than those laid down bv the Centre 
or the Central Authority to short-list the applicants. 
When tlie State authority does so. it does not 
encroach upon Entry 6 of the Union List or make a 
law whififc is repugnant to the Central law. 

(vi) However, when the situations seats are 
available and the State authorities denv an 
applicant the same on the ground that the applicant 
is not qualified according to its standards or 
qualifications, as the case may be. although the 
app icant satisfies the standards or qualifications 
laid down by the Central law, they act 
unconstitutionally. So also when the ' State 
authorities ^ de-recognise or disaffiliate an 
institution for not satisfying the standards or 
requirements laid down by them, although it 
satisfied the norms and requirements laid down by 
the Central authority, the State authorities act 
illegally.’* 
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Thus, there cannot be any doubt whatsoever that only to the extent of 
conflict, the State law has to be struck down and not otherwise. 

Before parting with this case, it is relevant to notice that the 
respondent herein is merely a teacher of a university. It is true that he was 
one ot the petitioners in the earlier writ petition also questioning the validity 
ot the Commissionerate Act. Both the Central Government as well as the 
University Grants Commission in no uncertain terms stated before us that 
the Act is intra vires, presumably, because they do not find any conflict 
between the University Grants Commission Act and the 1988 Act. 

At one point of time a question arose as to whether having regard to 
the observation made by the Division Bench, the matter should be referred 
to a Constitution Bench. We do not think so to do inasmuch as the question 
which falls for consideration is not as to whether the decision of this Court 
in Osmania University is correct or not but really is as to whether the 
impugned Act in its present form is in any way in conflict with the Central 
Act having regard to the changes effected therein pursuant to the 
recommendations of the Committee constituted by the UGC at the instance 


of the Central Government. 
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We are further ot the view that the High Court committed a manifest 
error in striking down the entire Act without bestowing its consideration to 
the fact that the State Act deals with not only higher education but also 
intermediate education which in no manner deals with the subject matter of 
Entry 66 ot List I of VII Schedule of the Constitution of India. We are of 
the view that the impugned enactment docs not encroach upon the legislation 
enacted by the Parliament and the same is a valid piece of legislation. 

For the reasons aforementioned, the impugned judgment cannot be 
sustained which is set aside accordingly. These appeals are allowed In the 
tacts and circumstances of this case, however, there shall be no order as to 
costs. 


CJI 


.....J. 

[S.B. Sinha] 


J. 

[AR. Lakshmanan] 

New Delhi; 

March 10. 2003. 
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f 2 c. u r e s s u p pile d b y t n e G o v o r n m ant o* Ta m x 1 
N a a u t o r the A r q 1 0 n : i c. f e a r 3 j, 9 9 3 - 9 4 a n d .1994- 
95.. mo re than eighty per cent of the seats in 
•• •• h e g © ne r a 1 c a t e vg e r v a r e b e 1 n g 1 1 k a n a w a y b y 
rhe students belonging tc Backward Classes on 
the basis or chc„r own merit . As fully 
illustrated in the order oated 
tfi.8. J 994, tnc students belonging to Backward 
Classes are getting fifty per cent of the 
tal seats on the basis of reservation and 
mors than SO per cent of the seats in the 
' e n e r 1 o a t e g o r v 1 ops n competi 1 1 o r, c a t e g o r y ) 

• n toe basis of tneir own merit. There is no 
reason to believe that the situation is 
different this year. Thus, the bulk of the 
additional seats directed to be created bv 
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,!?‘ S ^ ys f r a t ter year (since 1994 - 95 i 

6ac,wara ClaV^ The o^rl? th^^t * 

.-an? Z'i™? T 0lding the rula of' fifty per 
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v. Union ' “rr^i - "/b”.J'° urt W^ra iiawhr.rK 

t ; J : ,r ' n x ^ '•• j.^ 92 supp i3) see ?j? ) but 

t^^it T ooerat ing to the advantage and 
slants. Many nu ^ e % ° f Backward ' class 
. ~ ' the Backward cias~ 

CaTnnoinA C, ^o na nni th Certain other Candidates 
n °Vh reS - rV8d categories, who 

these cnnVd -- therWISe 9 ot admission into 
thesi oMm~’ 1 'h 9eZ T 9 SBats by '^btue of 

no to t h -t "do r ye ‘" ' lt 12 surprisina to 

nhovn b :~l * 50ver ™:?nt of Tamil Nadu" has 
, aak for modification of th- order 
j la t : 9 -n- The said orc ier is o' 
the t l ^nature Pending decision of 

,,, . Cw .‘ ■, i t«j t lonal and legal 

'*’ ’’ " ' missel i n these matters it 

SUDOOSPd +n hr, - -x _ , . ..iv. uc U Was 

1P » ,V „ b ® ■*" equitable order harming no 

irr" p a . J ’ xt benefited some who would 
ntTT* of n , * t0 obtain admission 
arnrn' r® “ ,1a . surely that fact cannot be a 
Nadu "* cni v V e T C f f ° r trm statE bf Tamil 
a ddi t.ion t lnt8r .« ensure, certain 


. nterim meas 

being area 
• to gene , 



6 



Gove r n men t Med i c a 1 Co 1 1 eqss « F rom t he data f y r r» i ■ 
find that there were several absentees from among 
selected n the open category in relation to the G c 
Medical Col leges. Addi tionally., two seat " were dir 
!:>e Kept vacant by learned Single Judge which 
continued on confirmation of the Learned Single 
order by the Division Gench. 

I n t he pacu 1 1 a r c i r cu mstan ces w i t hou t e labo rate 
del i be rat ions of the controversy involved in the main case 
which is pending before this Court, it would be appropriate 
if the writ petitioners (respondents in the present appeals) 
a r o a d m 1 1 1 e d I n t h e G o v e r n m e n t Medic a 1 C o 1 leges- 0 b v iou s 1 y , 
t h i s d i r e c t i o n w o u 1 d n ot amount to creation of additional 
seats and has to be done within the sanctioned seats 
strength of the concerned Government; College- As noted 
above, the" o were several absentees and the interim order 
passed by the learned Single Judge continued to be operative 
on confirmation by the Division Bench as the writ petitions 
m o i ' a d e c i d e d i n f a v o 1 1 r o f t . h e w r i t p e 1 1 1 i o n e rs. Let t h e 
necessary -.tops be taken to admit the writ petitioners 
( r • e s p o n d e n t c in t h e p r e s e n t a p p e a 1 s ) w i t h i n t h r • e e w e e k s from 
todav . Such &dmi os i on shall be without prejudice to the 
claims involved in the main petition pending before this 
Court, We make it; clear that we have not made any departure 
from principles as laid down in HC 1 : s case (supra) and have 
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this order- taking note 


of the undisputed factual 


position of the case. 


e appeals are accordingly disposed of - 


_ _ J 

( S H X V A R A 3 V . P A T I L ) 


J - 

ART Jl f PAS AY AT ) 

New Delhi > 

March 12, 2003 
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Ri£PORl^A.ij^li-3»57-2ee3- 

IN THE SUPREME COURT OF INDIA 

CIVIL APPELLATE JURISDICTION 

CIVIL APPEAL NO. 4 167 OF 2003 
(From the Judgment and Order dated 7.9.2001 of the ITimaehal 
Pradesh High Court in C.W.P.No. 24 of 2001) 

LI.T.T. College of Engineering ..Appellant 


v. 


State of H P. and Ors 


..Respondents 


Present: 


THE. STH DAY OF AUGUST. 2003 


Hon'ble Mr. Justice K.G. Balakrishnan 
Hoifble Mr. Justice P.Venkatarama Reddi 

A. M.SinghvL Sr.Adv.. B.K.Sinba, A.Bhandari. Manoj Kumar, 

B. K.Satija, J.S.Attri, C. Badri Nath Babu. Bimai Roy Jad, Maninder 
Singh. Mrs. P.M. Singh. Ankur Talwar. Kriti Maan Singh.Advs. with 
him for the Appearing parties 


JUDGMENT 

The following Judgment of the Court was delivered: 


*CP* 




IN THE SUPREME COURT OF INDIA 
CIVIL APPELLATE JURISDICTION 

CIVIL APPEAL No. 4167 OF 2003 


l.l.T.T. College of Engineering 

Versus 


State of H.P. & Ors. 


. . Appellant 


. . Respondents 


JUDGMENT 


K.G. BALAKRiSHNAN, J. 


Leave granted. 

Heard me learned counsel for the appellant and respondents 1 to 4. 

This appeal Is preferred by l.l.T.T. College of Engineering represented 
through its Officiating Chairman. The Engineering College was started by a 
Society, by name, International Institute of Teiecom Technology Society, Kala 

Amb registered under the Societies Registration Act. The Society established 

the Engineering College at Sirmaur District in the State of Himachal Pradesh 
after obtaining initial permission from AH India Council for Technical Education 
(for short AICTE) in 1997 and ‘no objection’ certificate from the University and 
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y degree courses in Eiectrirai c ■ 

ZZTT Etea,ofc 1 

— - - — » « m * ■ 

Permission to start a fw College sought 

approval for the session is^HT ^ * 

. «*. 1MS M r ^ ,s - «**» 

nowever, did not accord its approval to JJ . . 
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session 1998.09 Tho „ Instrumentation for the 

— ZZZT " ,or — - - ■— - - 

ooom.s. n , Ew c m,aSI "’ M *«"« **»l 

XPM «« •» Institution on , e2 1989 „„„ 

rscommena.,, Information TWnoto-, , ** M 

After con h • a/ 35 add!t!0Ral ccurse with intake of 40 

After considering the said report ^ 

communication dated 27 . 7,999 forth . " 

additional course of inf t - 6 " ^ '" C ' Udin9 40 in the 

the fr ma l0n Techno, ° 9y sub J' ect ‘o fulfillment of norms and 

^ C ° nd,t,0nS by ^ Counci, . However the H P Univ . 

^ Sent its tea ™ for inspection in April 1999 dec , „ . '*”* ^ 

<•«*»" for the I.T Coo™ T , e „ ' ' “ °™‘ “ « 

17 “ a,s ° ,s “ m a ~ ^ 

0. «««, w «„ MmM „ 6 8 0 " S!I ” “ S « Hmw. 

^ by A1CTE . ” ^ "* " - - - - -PP« 
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Th© question of extension of approval for the session 2000-2001 was 
again considered by A1CTE in the light of the inspection reports of the Expert 
Committee. The A1CTE, by its ietter dated 24.7.2000, communicated the 
extension of approval with reduced intake of 160 subject to the conditions 
specified in Annexure-I. No approval was given for the Information Technology 
Course. In Annexure-J to the said letter, it v/as made clear that the permission for 
starting I.T. was withdrawn since the college had not made any attempt to 
provide proper infrastructure for this course. Moreover, the College Management 
was warned that the admissions to the existing three courses will bo stopped 
from the next year if the deficiencies pointed out therein continued. By its 
communication dated 17.7.2000, the Registrar of the University advised the 
appellant-college to delete the IT course from the Prospectus for the academic 
session 2000-2001 and to issue a public notice to that effect. Faced with these 
two adverse communications from AlCTE and University, the appellant filed a 
Writ Petition (C.W.P. No. 4104 of 2000) in Delhi High Court. The High Court 
stayed that part of the order dated 24.7.2000 deleting the seats in IT Course. The 
University by its ietter dated 1.12.2000 informed the appellant-college that the 
admission/examination forms sent by the coliege for holding the first semester 
examination in I.T. were returned. The University made it clear by its further 
communication dated 4.12.2000 that no student who was admitted to I.T. course 
shall be allowed to appear In the first semester examination In the absence of 
affiliation from the University. At this stage, It appears that the college had 
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“““ " Wltae0 " »'»* - «■— hr th. coursa 1T . „ 
’ ’ , “°°° H~«-. «h <PCMhn «, .m by m. UntorsJy „ , dM M 

** ™“ SSi ” y '«"«■ Tha appellant men challenged aeas|0!1 ^ 

”* Un„ rav by CWP No. *» 2000 Himachal Pradesh High Co „„. 

Tha same was dismissed „ wuhdmwh Wh „. s „ „ „ 3 OT1 ^ 

D«.„ Bench of High Court o, Delhi, whfc admMng LPA No . «, „ 2M(J ^ 

By ‘ h * S “* P,,d » h *« « -■ <**«* ft. interim otria, 

287 - 2000 ' •» — I'T. siudan* ,0 , ak o mo 

anamination white making « clear tha, „ epeeial «*, will be created |„ , h « r 

“ * ** “* S “ biM <° »» — = -**». The S.L.P. filed by me Shh 
against that a, da, was dismissed. Stitprislngly. « C TE by it, communication 

Oated 14.6.2001 , accorded approval lot the academic year 2001-2002 for all mo 

aemse, including IT which was withdrawn eadl.r, subject to the futClmon, 

thro, eondm.no regarding tihr.ry. physics and chemishy „b ,„d 

ev-r. tha University suspended the affiliation granted to the college initially 

reeled the college Management not to make fresh edmisekme from me 
session 2001-2002. 


In ft. meanwhile, five students of the information Technology course fited 
Writ Petition No. 24 of 2001 in Himachal Pradesh High Court out of which the 
Present appeal arises. Inter alia, they sought for directions to accord affiliation to 
direct AICTE to taRe appropriate steps to safeguard interests of the students and 
to direct the College Management to compiy with the directions issued by the 



University and AICTE. A prayer was also made that till the College Management 
takes steps to comply with the directions of the concerned authorities, the 
management and administration of the college should be taken over by a senior 
otTiclal-cum-administrator who shall also conduct an inquiry against the 
management of the college. 

The High Court took the view that the approval by AICTE does not result 
m automatic affiliation by the university and the affiliation fell within the exclusive 
power of the university. As there was no affiliation or approval from the University 
to run the IT course, the action of the University authorities in not allowing the IT 
students to appear for the examination cannot be faulted. The High Court, based 
on the report given by the AICTE on the basis of inspection conducted on 
10.8.2001 i.e„ during the pendency of the writ petition, observed that the College 
did not possess the minimum required infrastructure as per the norms of AICTE 
and the college failed to comply with the conditions subject to which the approval 
was accorded by AICTE. The High Court also referred to the affidavit filed by the 
Member Secretary-cum-Offieiating Chairman of AICTE, in which he stated that 
the college lacked basic infrastructure not only for the course of IT, but also other 
courses. He further stated that the Council had decided to keep the admission of 
fresh batch of students for the session 2001-2002 in abeyance. The High Court 
then observed: “The Member-Secretary probably realized albeit belatediy, that 
the stand taken on behalf of AICTE earlier was not befitting a responsible 



Council. He, therefore, tried to be rather objective and frankly admitted that the 
grievance of the State Authorities and University had substance.” 

Having commented adversely on the manner in which the college was 
being run and the litigative zeal of the College Management, the High Court 
considered it just and proper to issue certain directions in the interests of the 
student community and for better administration. The substance of directions are 
as follows: 

1. The AICTE should take an appropriate decision keeping in view the 
statutory provisions and various communications and reports forming part 
of the record. 

2. Director of Technical Education, Vocational and Industrial Training, 
Himachal Pradesh should act as Administrator for the college and 
temporarily takeover the management and administration of the college 
and initiate steps for obtaining affiliation/extension of affiliation from the 
University for IT course of B.Tech. 

3. He shall also comply with the relevant rules and regulations and do 
everything necessary to safeguard the future of the petitioners and other 
students. In particular, the Administrator in collaboration with respondent 
Nos.1-4 should take necessary steps to ensure that the students in IT, if 
otherwise eligible, should be adjusted In other Engineering colleges. 

Thus, the writ petition was partly allowed with heavy costs. 



Pursuant to this order, the Director of Technical Education nominated the 
Joint Director of Technical Education to look after the affairs of the college. The 
said official is now functioning under the overall control of the Administrator. The 
entire management and control is now with the Administrator. Steps were taken 
to see that the students of IT course were allocated seats in other colleges in 
adjoining States. The IT course has been discontinued at present. 

The counter affidavit filed by the Additional Secretary (TE) gives an 
elaborate account of various steps taken by the Administrator to set right the mal- 
administration, the improvement of facilities and service conditions of staff and 
the refund of security deposit amount to a substantial extent. It is also stated that 
some of the deficiencies pointed out by the Committee constituted under the 
directions of this Court have been rectified and in due course of time, other steps 
will also be taken in the light of the financial position. It Is also averred In the 
counter affidavit that because of various Improvements made by the 
Administrator, AICTE and H.P. University gave approval for the year 2002-2003 
to run the courses (other than IT). For granting approval for the ensuing year, the 
AICTE team already inspected the college. 

The inspection committee constituted as per the interim order of this Court 
focused its attention on seven aspects, namely, space, laboratories, staff, library, 
facilities like hostel, games etc., interaction with students and financial discipline. 
The committee commented that the infrastructure, laboratories and equipment 



were deficient in many respects and the salary and other conditions of service 
were not satisfactory. However, the committee reported certain improvements 
and works in progress after the takeover of the management by Administrator. In 
the course interaction with students, ft was noticed that there was marked 
positive change in many respects and hostel life was more satisfying and secure. 

The learned senior counsel appearing for the petitioner was strident In his 
criticism of the reports furnished by the inspection team of AICTE during the 
pendency of the writ petition and the latest inspection report submitted by a 
committee headed by Director, Iff during the pendency of this SLP. It is his 
contention that the former report and the volte face adopted by AICTE in its 
subsequent affidavit in the High Court was the result of unwarranted intervention 
by the High Court and that the inspection was slipshod lasting only for a few 
minutes. It is submitted that the material facts noted in the two inspection reports 
are opposed to the ground realities and the approach was not fair. Certain 
photographs were produced in support of his contention. It is pointed out that the 
previous reports of AiCTE were not referred to by the two inspection teams and 
there was no specific reference to the ‘norms of AICTE’ which are not satisfied. 
The learned counsel repeatedly emphasized that the infrastructural facilities and 
the establishment the appellant has are far superior to many other colleges for 
which the affiliation/approval was granted and if reasonable time was granted, 
the defects could have been rectified. The learned senior counsel also made it 
clear that at present the appellant is not interested in starting the IT course 



having regard to various developments that have taken place and it wouia 
a fresh approach to the AICTE and University as and when it intends to restart 
the course. Above all, the learned counsel submitted that the direction of the 
High Court appointing an Administrator and taking over the management is 
without authority of law and even opposed to the concept of autonomy of private 
unaided colleges stressed by the larger Bench of this Court in T.M.A. Pat 
Foundation vs. State of Karnataka [(2002) 8 SCC Page 481]. He drew our 
attention, in particular to paragraphs 50, 53, 55 & 68. Reliance has also been 
placed on the dicta laid down in Jaya Gakul Educational Trust Vs. Commissioner 
g. Secretary to Government Higher Education Department [(2000) 5 SCC 231] at 
para 28. The learned counsel finally submitted that the High Court clearly 
exceeded its jurisdiction under Article 226 of the Constitution. 

it is not possible for us to discredit the two inspection reports— one by the 
AICTE and the other by the team headed by the Director, IIT. No doubt there is 
an apparent variation between the observations made in these two reports and 
the earlier reports of AICTE, as well as the report of CSIO which was prepared at 
the instance of the appellant. In fact, this Court directed constitution of an 
independent team of experts when it was brought to the notice of the Court that 
there were conflicting reports. Such report should be given its due weight. Even 
though some of the comments, especially with regard b the buildings, are too 
widely made and even if mere are some inaccuracies here and there as pointed 
out by tee learned counsel for the appellant, tee report cannot be simply Ignored. 
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Even if basic infrastructure in the form of buildings and land is available, that is 
not all. The latest report of the team constituted under the orders of this Court ac 
well as the report of AICTE furnished to the High Court and the earlier report of 
the University inspection team unmistakably indicate that there were daficier^es 
in many respects, especially in regard to IT course and all was not well with the 
functioning of the college. However, there seems to be good deal of improvement 
after the Administrator took over. The obligation to make up the deficiencies and 
to improve the general academic atmosphere lay on the shoulders of the College 
Management, but unfortunately, no positive steps were taken. Undoubtedly, 
there was discontentment amongst the students and the teachers. The High 
Court, taking stock of this factual situation and in order to ensure better 
administration and management, thought It fit to appoint an Administrator. 
However, the High Court apparently did not realize that there was no provision 
under which the management of an unaided private college could be taken over 
by the Administrator. In spite of our repeated query, none of the counsel was 
able to point out any provision either under the AiCTE Act or the HP Education 
Act cr University Act permitting the authorities to take over the management of 
institution. However laudable the objective behind the steps taken by the High 
Court, it cannot be justified under law. The imposition of an Administrator to take 
over the reins of administration for an indefinite point of time would undoubtedly 
amount to interference with the right of administering and managing a private 
educational institution which is now recognized to be a port of the fundamental 
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to see that the process of improvements brought about by the Administrator and 
his nominee should not come to a halt and the students should not feel insecure. 

Before concluding, we may refer to the argument of the learned senior 
counsel for the appellant that in view of what has been laid down in Jaya Gokul 
tducatfonal Trust 1/5. Commissioner & Secretary to Government Higher 
Education [(2000) 5 SCC 231], the University should not have withheld the 

affiliation insplto of the approval given earlier by AICTC. It Is contended that the 
provisions of the AICTE Act and Regulations wili prevail over the provisions if any 
in th© University Act or State Act which aro inconsistent with th© provisions of th© 
former Act. This contention need not b© considered in view of the latest stand 
taken by AICTE and the approval/affiliation given by AICTE as well as University 
during the tenure of Administrator for courses other than IT. 

In the result, the appeal is disposed of with the following directions:- 

The management and administration of the college shall be restored to the 
appellant within a month. However, to protect the interests of the students by 
keeping up the tempo of improvements made by the Administrator and to have a 
check against mal-administration at least for sometime, we direct that the present 
nominee of the Administrator, namely, the Joint Director of Technical Education 
should be allowed to oversee the running of the institution and give necessary 
instructions to tho Management in the interests of creating propor academio 
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atmosphere in the campus, while keeping in view the- financial position and the 
obligations to be discharged by the Management to maintain necessary 
standards. The said official should be allowed to have access to material 
Information including the financial position and transactions. In regard to 
admissions for the current year i.e., for the year 2003-2004, the list of admissions 
3haii be finalized only after consultation with the 3aid official and any objections 


pointed out by him should be duly considered by the Management. Nothing 
should b© don© by th© Management to disturb the existing conditions of servic© 
of teaching and non-teaching staff to the detriment of such staff. Whatever 
amount that was withdrawn just before the pronouncement of the judgment of the 
High Court and subsequent to the judgment, shall be put back in the bank under 


Intimation to the Joint Director, Technical Education. In case any irregularities or 
instances of mismanagement or non-compliance with the directives given herein 
are noticed, the Director of Technical Education may approach the High Court for 


appropriate orders. It is open to the AlCTE/University authorities to call upon the 
petitioner to remedy the deficient that mey be persisting at the time of 
granting affiliatiorWappreval in the. future and in ease ef nen-eemphanee. te take 

such action as is open to them under law. The need or otherwise of the nominee 

official (Joint Director. Technical Education^ to co ^ n ^ 
administration on the imee indicated supra may he reviewed oy 

after the expiry of at least one year. 



14 


Tho oporotivo port of thi© judgmont woo pronounood on 0 th May, 2003. 
This detailed judgmont with rea&one ic now pronounced. 


J. 

[K.G.Balokrishnan] 


J. 

[P.Venkatarama Reddi] 

New Delhi, 

August 8, 2003. 
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JU DGMENTS 


The following Judgments ot the Court were delivered. 




IN THE SUPREME COURT OF INDIA 
CIVIL ORIGINAL JURISDICTION 
Writ Pe tition (Civil) No, 350 of 1993 


Islamic Academy of Education and another Petitioners 


-versus- 


State of Karnataka and others — — Respondents 


(With S.L.P. (Civil) Nos. 11286/2003, 11391/2WW, u 189-1 1195/2003, 

W.p(0 vii) Nos. 355/1993, 174/2003, T.P.(Civil) No. 286-288/2003, 
S.L.P.(t: iI) Nos. 3465-3466/2003, 3942 7 3943/2003, 4002-4003/2003, 
9253-925 V2003, 10561/2003, W.P.(CiviJCL Nqs, 261/2003, 275/2003, 
280/2003. 289/2003) 


.JUDGMENT 


V. N. KHARE, G.TT fnr hi mself and for Va riava, Balakrisiman and Pasayat, XL 


On 31** 2Q02 eleven Judge Bench of this Court delivered the Judgment 

in the case of T.M.A. Pai Foundation and Ors. v. State of Karnataka and Ors. (2002 (8) 
SCC 481). A brief history as to how a eleven Judge Bench of this Court came to decide 
this case is set out in para 3 of the judgment which reads as. under. 


“3. The hearing of these cases has had a chequered history. Writ Petition 
No. 350 of 1993 filed by the Islamic Academy of Education and 
connected petitions were placed before a Bench of five Judges. As the 
Bench was prima facie of the opinion that Article 30 did not clothe a 
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observation made in the body of the judgment had to be read in the context of the 
answers given. We are unable to accept this submission. The answers to the questions, in 
the majority Judgment in Pars case, are merely a brief summation of the ratio laid down 
in the Judgment. The ratio decidendi of a Judgment has to be found out only on reading 
the entire Judgment. In fact, the ratio of the judgment is what is set out in the judgment 
itself. The answer to the question would necessarily have to be read in the context of 
what is set out in the judgment and not in isolation. In case of any doubt as regards any 
observations, reasons and principles, the other part of the judgment has to be looked 
into. By reading a line here and there from the judgment, one cannot find out the entire 
ratio decidendi or the judgment. We, therefore, while giving our clarifications, are 
deposed to look into other parts of the Judgment other than those portions which may be 
relied upon. 

Very briefly stated the other submissions were as follows: 

On behalf of the petitioners/applieants it was also submitted that fixation of 
percentages of seats that could be filled in the unaided professional colleges both 
minority and non minority by the management, as done by various State Governments, 
was impermissible. It is further submitted that the private unaided professional 
educational institutions, had been given complete autonomy not only as regards the 
admission of students but also as regards the determination of their own fee structure. It 
was submitted that these institutions could fix their own fee structure, which could 
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include a reasonable revenue surplus ..for. purposes of development of education and 
expansion of the institution, and that so long as there was no profiteering or charging of 
capitation fees, there could be no interference by the Government. It was submitted that 
the right to admit students is an essential facet of the light to administer, and so long as 
admission to the unaided educational institutions is on a fair and transparent basis aruLon 
the basis of merit, government cannot interfere. It was submitted that these institutions 
are entitled to i ill up all their-seats by adopting'evolving a rational and transparent 
method of admission which ensures that merit is adequately taken care of. It was 
submitted that in any event the institutions should be given a choice and be allowed to 
admit students on basis of the ICSC or SSC or other such examination. It was also 
suggested that educational institutions of a particular type may be permitted to associate 
themselves for the purposes of holding a common entrance test in each State. On behalf 
of minority institutions, it was submitted that they are entitled to fill up all the seats with 
students of their own community/languagc. On behalf of non-minority institutions, it was 
submitted that they also had a fundamental right to establish and administer educational 
institutions* and that the majority Judgment puts them on a par with the minority 
institutes. 

As against tin's, on behalf of die Union of India, various State Governments and 
some students, who sought to intervene, it was submitted that the right to set up and 
administer an educational institution Was not an absolute right, and this right is subject to 
reasonable restrictions and that this right- is subject (cvrn iir respect of minority 
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institutions) to national interest It was submitted that imparting education was a State 
function but, due to. resources crunch, the States were not in a position to establish 
sufficient number of educational institutions. It was submitted that, because of such 
resources crunch, the States were permitting private educational institutions to perform 
State functions. It was submitted that the Union of India, the States, Universities had 
statutory rights to fix the fees and to regulate admission of students in order to ensure (a) 
that there was no profiteering; (b) capitation fees were not charged; (c) admissions were 

based on principles of merit and (d) to ensure that persons from the backward classes and 
poorer sections of society also had an. opportunity' to receive education, particularly, 
professional education. It was submitted that if these educational institutions were 
permitted to have their own tests for admission, the students would be put to undue 
harassment and hardship inasmuch as they would have to pay for application forms in 
various colleges and appear for tests . in various colleges. It was pointed out that even if 
each institution charged Rs. 500 to Rs. 1000 a student would ultimately have to pay a 
large amount by way of application fees as, in the absence of a common entrance test and 
admission procedure the students would have to apply to a number of colleges. It is 
submitted that the students would also have to spend for transport from and to each 
college and may find it difficult, if not impossible to travel, from one college to another, 
to appear in all the tests. It was submitted that unless it was ensured that colleges admit 
students strictly on fee basis of merit at a common entrance test, it. would be impossible 
to ensure that capitation fees were not charged ahd that there was no profiteering. It was 
pointed out that some colleges do not even issue admission forms unless and until the 
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educational institutions. 


Both sides relied upon various 


the 


respective submissions. These 


passages from the majority judgment in support of 


passages are reproduced hereinafter. 


h ^ ° f ^ ^ SUbmiSSi0nS ^ *»«« -ise for consideration- 

1) whether the educational institutions are entitled to fix their own fee structure- 

2> WhethW ^ ^ * educational irtsthutions stand on me same 

footing and have the same rights; 

3) whether pnv ate unaided professional college, are entitled to fd, in their seats 
extern of 100-Si, and if not lo nlut extent; and 
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evolving their own method of admission; 

Question Nn } 
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generate funds to run the institution and to provide facilities necessary for the benefit of 
the students. Thev must also be able to generate surplus which must be used for the 
betterment. an d growth of that educational institution . In paragraph 56 of the judgment it 
has been categorically laid down that the decision on the fees to be charged must 
necessarily be left tc the private educational institutions that do not seek and which are 
not dependent upon any funds from the Government. Each institute will be entitled to 
have its own fee structure. The fee structure for each institute must be fixed keeping in 
mind the infrastructure and facilities available, the investments made, salaries paid to the 
teachers and staff, future plans for expansion and/or betterment of the institution etc. Of 
course there c«n be no profiteering and capitation fees cannot be charged. It thus needs to 
be emphasized that as per the majority judgment imparting of education is essentially 
charitable in nature. Thus the surplus 'profit that can be generated must be only for the 
benefit use of dial educational institution. Profits/surplus cannot be diverted for any other 
use or purpose and cannot be used for personal gain or for am' other business or 
enterprise. As, at present there are statutes/regulations which govern the fixation of fees 
and as this Court has not yet considered the validity of those statutes/regulations, we 
direct that in order to give effect to the judgment in TMA PATs case the respective State 
Governments concerned authority shall set up, in each State, a committee headed by a 
retired High Court judge who shall be nominated by the Chief Justice of that State. The 
other member, who shall be nominated by the Judge, should be a Chartered Accountant 
of ivpute. A representative of the Medical Council of India (in short ‘MCI’) or the All 
India Council for Technical Education (in short ‘AICTE’)* depending on the type of 
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institution, sliall also be a member. The Secretary of the State Government in charge of 
Medical Education or Technical Education, as the case may be, shall be a member and 
Secretary of the Committee. The Committee should be free to nominate/co-opt another 
independent person of repute, so that total number of members of the Committee shall 
not exceed 5. Each educational Institute must place before this Committee, well in 
advance of the academic year, its proposed fee structure. Along noth the proposed fee 
structure all relevant documents and books of accounts must also be produced before the 
committee for their scrutiny. The Committee shall then decide whether the fees proposed 
institute ate justified and are not profiteering or charging capitation fee.. The 
Committee will be at liberty to approve the fee structure or to propose some other fee 
which can be charged by die institute. The fee fixed by the committee shall be binding 
for a period cf three years, at the end of which period the institute would be at liberty to 
apply for revision. Once fees are fixed by the Committee, the institute cannot charge 
cither directly or indirectly any other amount over and above the amount fixed as fees. If 
mo»„, ; s charged, under any other head or guise e.g. donations the •«~*e 
would amount to cnargmg of r — n.« oovemments'appropriate authorities 

should consider framing appropriate regulations, if not already framed, whereunder if it 
is found that an institution is charging capitation fees or profiteering that institution can 
be appropriately penalised and also face the prospect of losing its recognition/affiliation. 

It must be mentioned that during arguments it was pointed out to us that some 
educational institutions are collecting, in advance, the fees for the entire course i.e. for all 
the years. It was submitted that this was done because the institute was not sure whether 
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the student would leave the institute midstream. It was submitted that if the student left 
the course in midstream then for the remaining years the seat wofM lie vacant and the 
institute would suffer. In our view an educational institution can only charge prescribed 
fees for one semester/year. If an institution feels that any particular student may leave in 
midstream then, at the highest, it may require that student to give a bond/bank guarantee 
that the balance fees for the whole course would be received by the institute even if the 
student left in midstream. Ir any educational institution has collected fees in advance, 
only the foes of that semester/year can be used by the institution. The balance fees must 
be kept invested in fixed deposits in a nationalised bank. As and when fees fall due for a 
semester/year only the fees falling due for that semester/year cap be withdrawn by the 
institution. The rest must continue to refrain deposited till such time that they fall due. At 
the end of the course the interest earned on these deposits must be paid to the student 
from whom the fees were collected in advance. 

LE aestion No. 2 

The next question for consideration is whether minority" and non minority" 
educational motivations stand on the same footing and have the same rights under the 
Judgment, hi support^ the contention that the minority and non minority educational 
institutions had the same rights reliance was placed upon paragraphs 138 and 139 of the 
Judgment. These read as ft%ws; 

138. As we look at it. Article 30(1) is a sort of guarantee or assurance to 
the linguistic and re%ous minority 7 institutions of their right to establish 
and administer educational institutions of their choice. Secularism and 
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equality being two of the basic features of the Constitution, Article 30(1) 
ensures protection to the linguistic and religious minorities: thereby 
preserving the secularism of the country. Furthermore, the principles of 
equality must hecessarily apply to the enjoyment of such rights. No law 
can be framed that will discriminate against such minorities with regard to 
the establishment and administration of educational institutions vis-a-vis 
other educations 1 institutions. Any law or rule or regulation that would 
put the educational institutions run by the minorities at a disadvantage 
when compared to the institutions run by the others will have to be struck 
own. At the same time, there also cannot be any reverse discrimination, 
ft was observed in St. Xaviers College case, at page 192, that “the whole 

u, ‘I 6 !! ° f “if® 1 ™ 8 the n8fu on minorities under Article 30 is to ensure 
that there will be equality between the majority and the minority'. If the 

" ot have such special protection, they will be denied 
t> - J n 0,her words ; the essence of Article 30(1) is to ensure equal 
ment between the majority and the minority institutions. No one type 
or category of institution should be disfavoured or, for that matter receive 

and re re f ^kdon le1reat t ment i than T*® 1 ' of *he land, including roles 
and regulations, must apply equally to the majority institutions as well as 

, t ™f ,nty mst!tutlons ' Thc minority institutions must be allowed to 
o what the non-minority institutions are permitted to do.” 

“139 Like any other private unaided institutions, similar unaided 
educational institutions administered by linguistic or religious minorities 

recrthtZt o?T 1 T Um T 0n0my re!ation theret °i c*. method of 
ecruitment of teachers, charging of fees and admission of students. They 

mrh a!? COndi,ion of reco 8hition, which cannot be 

such as to whittle down the right under Article 30.” 


Undoubtedly at first blush it does appear that these paragraphs equate both types of 
education^ institutions. However on a careful reading of these paragraphs it is evident 
that the essence of what has been bid down is that the minority educational institutions 
have a guarantee or assurance to establish and administer educational institutions of their 
choice. These paragraphs merely provide that laws, rules and regulations cannot be such 
that they favour majority institutions over minority institutions. We do not read these 
paragraphs to mean that non minority educational institutions would have the same rights 
as those conferred on minority educational institutions by Article 30 of the Constitution 
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of India. Non minority educational institutions do not have die protection of Article 30. 
Thus, in certain matters they cannot and do not stand on similar footing as minority 
educational institutions. Even though the principle behind Article 30 is to ensure that the 
minorities are protected and are given an equal treatment yet the special right given under 
Article 30 does give them certain advantages. Just to lake a few examples, the 
'Govemmen may decide to nationalise education. In that case it may be enacted that 
private educational institutions Will not be permitted. Non minority educational 
institutions may become bound by such an enactment. However, tire right given under 
Article 30 to minorities cannot be done away with and the minorities will still have a 
fundamental right to establish and administer educational institutions of their choice. 
Similarly even though the government may have a right to take over management of a 
non minority educational institution the management of a minority educational institution 
cannot be taken over because of the protection given under Article 30. Of course we 
must not be understood to mean that even in national interest a minority institute cannot 
be closed down. Further minority educational institutions have preferential right to adnut 
students of their own community/language. No such rights exist so far as non minority 
educational institutions are concerned. 


Questions Nos. 3 and 4 

Questions 3 and 4 pertain to private unaided professional colleges. Thus all 
observations in answer to questions 3 and 4 are therefore confined to such educational 

institutions. 
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In order to answer toe third and fourth question, it is necessary to see the manner 
in which the ma joity judgment is framed and to consider certain paragraphs of the 
judgmen,. The majority judgment considered various aspects under different heads. The 
3rd head is "In case of private institutions, can there be government regulations and, 
if so, to "hat extent?”. This is further divided into four subheadings viz. "Private 
unaided non minority educational institutions"; "PHr.t. .maided professional 
coil C g eS M. "Private aided professional institutions (non minority)" and "Other aided 

! r U ,i ”' lph wl,,ch has been strongly relied upon is paragraph 68 which 
is under the sub-heading "Private unaided professional colleges". The said paragraph 

reads as under; 


‘68. It would be unfair to apply the same rules and regulations 

m W S 3 * n,S6ion both aided and unaided professional 
tuitions. It must be borne in mind that unaided professional 
institutions are entitled to autonomy in their administration while, 

is same tune, they do not forgo or discard the principle of 

mem. It would, therefore, lie permissible for the university or the 
government, at the time of granting recognition, to^L a 

wMe aTthe s t ’! ti ° n Pr ° vide for mer it‘based selection 
wtihc. at tite same time, giving the Management sufficient 

discretion in admitting students. This can be done through 
vatious methods. For instance, a certain percentage of the sefts 
C “ n . be t res f rv ; d for admission by the Management out of those 
^ h ° h fy epaSSed 1116 common entrance test held by itself 
or by the Stetc/Unrvcisity and have applied to the college 
concerned for admission, while the rest of the seats may be filled 
up on tiie basis of counseling by the state agency. 'This will 
incidentally take care of poorer and backward sections of (he 

don, 6 to 1 prescnption of Percentage for this purpose has to be 
done by the government according to the local needs and different 

P ^?* ageS . Can f be fixe <| for ™n°rity unaided and non-minority 
utuuded and professional colleges. The same principles mav be 
applied to other non-professional but unaided educational 
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institutions viz., graduation and post graduation non-professional 
colleges or institutes.” 


Reliance was also placed on paragraphs 58 and 59 which read as follows: 


“58. For admission into any professional institution, merit must 
play an important role. While it may be normally possible to 
judge -the merit of the applicant who seeks admission into a 
school, while seeking admission to a professional institution and 
to become a competent professional, it is necessary' that 
meritorious candidates are not unfairly treated or put at a 
disadvantage by preferences shown to less meritorious but more 
influential applicants. Excellence in professional education 
would require that greater emphasis be laid on the merit of a 
student seeking admission. Appropriate regulations for this 
purpose may be made keeping in view the other observations 
made in this judgment in the context of admissions to unaided 
institutions.'’ 

“59. Merit is usually determined for admission to professional 
and higher education colleges, by either the marks that the student 
obtains at the qualifying examination or school leaving certificate 
stage- followed by the interview, or by a common entrance test 
conducted by the institution, or in the case of professional 
colleges, by government agencies.” 


Based on the above paragraphs it had been submitted, on behalf of the Union of India, 
various State Governments and students that the majority Judgment makes a clear 
distinction bet veen professional educational institutions (both minority and non 
minority) and other educational institutions i.e. schools and undergraduate colleges. The 
submission .was that in professional institutions merit had to play an important role and 
that excellence in professional education required that for purposes of admission merit is 
determined by Government agencies. It is submitted that paragraph 68 provides that in 
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college/univer^ty for admission, while the rest of the seat may be filled up on the basis of 
counseling by the State agency. 

Sixthly , the provisions for poorer and backward sections of the society in unaided 
professional colleges arc also to be provided for. 

Seventhly, the prescription for percentage of seats in unaided professional 
colleges has to be done by the government according to the local needs. A different 
percentage of seats for admission can be fixed for minority unaided and non-minority 
unaided professional colleges. 

Unde'’ 'tedly the majority judgment makes a distinction between private unaided 
professional colleges and other educational institutions i.e. schools and undergraduate 
colleges. The subheading "Private unaided professional colleges” includes both 
minority as w ’1 as non minority professional colleges. This is also clear from a reading 
of paragraph 68. It appears to us that this distinction has been made (between private 
unaided professional colleges and other educational institutions) as the Judgment 
recognises that it is in national interest to have good and efficient professionals. The 
Judgment provides that national interest would prevail, even over minority' rights. It is for 
this reason that in professional colleges, both minority and non-minoritv, merit has been 
made the criteria for admission. However a proper reading, of paragraph 68, indicates 
that a further distinction has been made between minority and non minority professional 
colleges. It is provided that in cases of non minority professional colleges ”a certain 
percentage o r seats” can be reserved for admission by the management. The rest have to 
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be filled up on bases of counseling by State agencies. The prescription of percentage has 
to be done by the Government according to local needs. Keeping this in mind provisions 
have to be made for the poorer and backward sections of the society. It must be 
remjnbeied that, so far as medical colleges are concerned, an essentiality certificate has 
obtained before th„ college can be set up. It cannot be denied that whilst issuing the 
essentiality- educate the respective State Governments take into consideration the local 
needs. These a- oects have been highlighted in a recent decision of this Court in State of 
Maharashtra vs. Medical Association and others [2002 (1) SCC 589], Whilst granting the 
essentiality- certificate the State Government undertakes to take over the obligations of the 
private educational institution in the event of that institution becoming incapable of 
setting of the institution or imparting education therein. A reading of paragraphs 59 and 
ws that in non minority professional colleges admission of students, other than the 
percentage given to the management, can only be on the basis of merit as per the 
common entrance tests conducted by government agencies. The manner in which the 
percentage given to the management can be filled in is set out hereinafter. 

Paragraph 68 provides that a different percentage can be prescribed for unaided 
minority institut ons. That the same yardstick cannot be applied to both minority and non 
imnonty professional colleges is also clear from the fact that paragraph 68 also falls 
main heading in case of private institutions, can there be government 
regulations and, If so, to what extent?”. Paragraph 47, which is one of the fust 
paragraph under this heading, inter-alia provides as follows: 
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prafessionaLcoUeges. admission must be on the basis of merit. As has been rightly 
submitted it is impossible to control profiteering/charging of capitation tees unless it is 
ensured that admission is on the basis of merit. Also as has been rightly pointed out if a 
ent is required to appear at more than one entrance test it would lead to great 
hardship. The application fees charged by each institute, even though they may be only 
Rs. 1000 for each institute, would impose a heavy burden on the students who 
Will necessarily have to apply to a number of colleges. Further as has been rightly pointed 
out, students would have to arrange for transport from and to and stay at various places if 
•hey have to appear for individual tests conducted by each College. If a student has to go 
each institute it is possible that he/she may not be able to reach, in time, the 
venue of a test of a particular institute. In our view what is necessary is a practical 
approach heepmg m mind the nced for a merit based selection. Paragraph 68 provides 
that admission by the management can be by a common entrance test held by -nself or 
. StatefUmvcrsity”. The words “common entrance test" clearly indicate that each 

“ h ° ld 3 Separale test ; We hold that the management could select 

h ,ir quota , either on the basis of the common entrance tests conducted by the 
State or on the „ 

a common entrance test to be conducted by an association of all 
g s of a particular type m that State e.g. medical, engineering or technical etc. The 
common entrance test, held by association, must be for admission to all colleges of 
type in the State. The option of choosing, between either of these tests, must be 
exercised before issuing of prospectus and after intimation to the concerned authority and 
the Committee set up hereinafter. If any professional college chooses not to admit horn 



the common entrap tes , conducted bv the 

. . * dby the assoemtion then that college „„„,n 

admit from the mm™ gt must Xs ‘- Ce ^arih 

common entrance test conducted by the S-ale 4ft , 

notice board of -ill on tae 

eges which have chosen to admit as per this test \ 
mem list wiU also «*,«,„ test A C0 P) of the 

* r™* „ „ . 

Selection of studmte , * h Committee. 

b - «** on tai, of mri , „ 

course, as indicated earlier • . mCnt hst C>f 

- - . „ 7" - - — »■ - - - - « 

““— 4 — 

co ™ i »“ ”« bo j: i,> “ 

papers must be preserved f qUeStl0n P a P“ and the answer 

a— « «. instiiuie 77 . 

withdrawn. ‘ cases recogmtion/affihation may also be 


27 77777 r ““ “ * *- - 

only students of their own commum^^ ^ ^ ^ ^ ^ 

Procedure adopted by them Th ^Parency of the admission 
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institutions. It is submitted that their cases are not based only on the right flowing from 
Article 30(1) but in addition they have some special features which requires that they be 
permitted to admit in 'he manner they have been doing for a!! these years. A reference is 
made to few such institutions i.e. Christian Medical College, V eJo.e, St. Johns Hospital, 
Islamic Academy of Education etc . The claim of these institutions was disputed. 
However v e do not think it necessary' to go into those questions. We leave it open to 
institutions which have been established and who have had their -own .admission 
procedure tor, at least, the last 25 years to apply to the Committee set out hereinafter. 

La dy, it must be mentioned that it was urged by learned counsel for the 
appellant feat paragraph 68 of the majority judgment only permits University/State to 
provide for merit based selection at the time of granting recognition-affiliation. It was 
also submitted that, once recognition-affiliation is granted to unaided professional 
colleges, such a stipulation cannot be provided subsequently. M e aie unable to ae p 
this submission. Such a provision can be made at the time of granting 
recognition affiliation as well as subsequently after the grant of such 
recognitior lion. 


w. now direct that the respective State Government do appoint a permanent 
Committee .which will ensure that the tests conducted by the association of Cudc c 
fair and mnsparent. For each State a separate Committee shall he formed. The 
Committee would be headed by a retired Judge of the High Court. The Judge to be 
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nominated by the Chief Justice of that State. The other member, to be nominated by the 

Judge, would be a doctor or an engineer of eminence (depending on whether the 

titution is nteujcj or engmeenng/technicai). The Secretaty of foe State in charge of 

Medical or Technical Education, as the case may be, shall also be a member and act as 

Secretary of the Committee. The Committee will be free to nominate/co-opt an 

independent cmon of repute in. the field of education as well as one of the Vice 

Chancellors <■' University in that State so that the total number of persons on the 

Committee do not exceed five. The Committee shall have powers to oversee the tests to 

be conducted by the association. This would include the power to call for the proposed 

n paper, s, .o know the names of the paper setters and examiners and to cheek the 

method adopted to ensure papers arc not leaked. The Committee shall supervise and 

ensu lk that the test is conducted in a fair and transparent manner. The Committee shall 

hate power to .permit an institution, which has been established and which has been 

PemUttCd t0 adCPt ' tS ° Wn admission P roce dure for the last, at least, 25 years, to adopt its 
own admissio prccedm-, « f 

cdurc and tf the Committee feels that the needs of such an institute 
are genuine, . admit, students or w.:, 

community, m excess of the quota allotted to 

uiem by the : ate Government. Before exempting anv . '. 

1 titute or varying in percentage 

Of quota fixed by foe Slate, the State Government must be heard ben (h r . ' 

•ne Committee. 

It is clarified that different percentage of quota for students to be admitted by the 
management m each minority or non-minority unaided professional coliege/s shall be 
paiate v fixed on the basis of their need by the respective State Governments and in 
case of any dispute as regards fixation of percentage of quota, it will be open to t he 



management to approach the Committee. It is also clarified that no institute, which has 
not been established and which has not followed its own admission procedure for the 
last, at least. 25 years, shall be permitted to apply for or be granted exemption from 
admitting students in the manner set out hereinabove. 


Our direction for setting up two sets of Committees in the States lias been passed 
under .Article 142 of the Constitution of India which shall remain in force till appropriate 
legislation is nacted by'the Parliament. The expenses incurred on the setting up of such 
Committees shall be borne by each State. The infrastructural needs and provision for 
allowance and remuneration of the Chairman and other members of the Committee shall 
also be borne b\ the respective State Government. 

So far as the year 2003-2004 is concerned, time is running out as the outer time 
limit for admission is fast approaching or has gone. To meet the urgent situation without 
crOtng into the issues involved in the various petitions/applieations, we direct that the 
scaia he, idled up by the institution and the State Governments in the ratio 50:50. 
However, if b\ any interim order, this Court has permitted any institution to fill up a 
higlivr percen t oi beats and the seats have been filled up accordingly, the same 
°hal3 n0t 3 )e d curbed. It is made clear that due to the time constraint this arrangement 
has been made, without deciding the contentious issue involved in various pending cases. 


23 



With these clarifications we now direct that all the matters be placed before the 
regular benches for disposal on merits. 


All Interlocutory applications as regard interim matters stand disposed of. 


CJI 

(V. N. KHARE) 


J 

(S. N. VARIAVA) 


_J 

(K. G. BALAKRISHNAN) 


J 

(ARIJIT PASAYAT) 

New Delhi; 

14 th August 2003 
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IN THE SUPREME COURT. OF INDIA 


CIVIL ORIGINAL JURISDICTION 

Kri.t-J te .ti. t ion... ( .-Ci v il ? . . No > 350 of IM2l 

Islamic Academy of Ean. & Anr. ..Petitioner is) 

Versus 

State of Karnataka & Ors. . .Respondent ts) 

with SLP(C) Nos. 11286, 11391, 11189- 

11195/2003, vv.P.(C) Nos. 355/1933, 

174/2003, T.P.(C) Nos. 286-288/2003, 

SLP(C) Nos. 3465-3466, 3^42-3943, 4002- 
4003, 9253-9254, 10561/2003, W.P.(C)No. 

261, 275, 280 & 283/2003 

JUDGMENT 

■ SINH A , J l 

INTROD UCT OR Y REMARKS 

Imparting of education is a S ate function. Ihe State, 
however , having regard to its financial and otner 
constraints is not always in a position to perform its 
duties. The function of imparting education has been, to a 
large extent, taken over by the citizens themselves. Some 
do it as pure.. charity ; some do it for protection of their 
minority rights whether based on religion or language; and 
some do it by way of their ^occupation” . Some such 
institutions . are aided by the State and some are unaided. 

Privately managed educational institutions imparting 
professional education in the fields of medicine, dentistry 



and engineering have- spurted in the last few decades. The 
right of the minorities to establish an institution of their 
own choice in terms of clause { 1 ) of Article 30 of the 
Constitution of India is recognized; so is the right of a 
citizen who intends to establish an institution under 
Article 19{ 11(g) thereof. However, the fundamental right of 
a citizen to establish an educational institution and in 
particular a professional institution is not absolute. 
These rights are subject to regulations and laws imposing 
reasonable restrictions. Such reasonable restrictions in 
public interest can be imposed under clause (6) of Article 
19 and reg'uiations under Article 30 of the Constitution of 
India. The right to establish an educational institution, 
although guaranteed under the Constitution, recognition or 
affiliation is not. Recognition or affiliation of 
professional institutions must be in terms of the statute. 

Entry 86 of List I and Entry 25 of List III of the 
Seventh Schedule of the Constitution of India provide for 
legislative field in this behalf. Various States have 
enacted laws for regulating admission and prohibiting 
charging of capitation fee. The said legislations also 
provide for employment of teachers, their conditions of 
service, discipline in institution and several other 
matters. Such regulatory measures have been the subject 
matter of various decisions of this Court, 



BACKGROUND : 


This Court in Unn i Kr i shnan J . ? . and Others vs. State of 
A n dhra . Pradesh — and — Qxne r s [( 1933) i see 645 ] laid down a 
scheme * In terms of the said Scheme' the self— financed 
institutions were entitled to admit' 50% of students of their 
choice, whereas rest of the seats were to be filled in by 
the State. For admission of students, a common entrance 
test was to be held. Provisions for free seats and payment 
seats were made therein. The State and various statutory 
authorities including the Medical Council of India, 
University Grants Commission and Ail India Council for 
i eciinical nducatidii made and/or amended regulations so as to 
bring them at par with the said Scheme. 


ihe Islamic Academy of Education filed a writ petition 
in the year 1993 questioning the validity thereof. The said 
writ petition along with connected matters were' placed 
before a Bench of five Judges, which was ' prima facie of the 
view that Article 30 of the Constitution of India did not 
clothe minority educational institutions w-ith' the power to 
adopt its own method of selecting students. 


This Court in T.M.A. Pai For udat ion an d . Qt hens. V s . 
State of Karnat aka and Others [(2002) 8 SCC 481] noticed the 
same stating : 



''The hearing; of these cases has had a 
chequered history. Writ Petition No. 350 
of 1S93 filed by the Islamic Academy of 
Education and connected petitions were 
placed before a Bench of 5 Judges. As 
the Bench was prima facie of the opinion 
that Article 30 did not clothe a 
minority educational institution with 
the power to adopt it own method of 
selection and the correctness of the 
decision -of this Court in St. Stephen f ~& 
College v. University of Delhi 1(1 95 2 1 1 
SCC 558] was doubted, it was directed 
that the questions that arose should be 
authoritatively answered by a larger 
Bench. These cases were then placed 
before a Bench of 7 Judges. The 
questions framed were recast and on 
6° n February, 1997, the Court directed 
that the matter be placed a Bench of at 
least 11 Judges, as it was felt that in 
view of the Forty-Second Amendment to 
the Constitution, whereby "education” 
had been included in Entry 25 of List 
III of the Seventh Schedule, the 
question of who would be regarded as a 
"minority” was required to be considered 
because the earlier case iaw r s related to 
the pre-amendment era, w ? hen education 
was only in the State List. When the 
cases came up for hearing before ar. 
eleven Judge Bench, during the course of 
hearing on lS tn March, 13S7, the 
following order was passed ;- 


"Since a doubt ha; arisen during 
the course of our arguments as to 


whether this 
itself bound 
propounded in 
Education Bill, 
and the Ahmec 


Bench would feel 
by the ratio 
In Re Kerala 
1957 (1959 SCR 955) 


College Society v. State of 

Gujarat , 1975( 1) SCR 173 . it is 

clarified that this sized Bench 
would not feel itself inhibited by 
the views expressed in those cases 
since the present endeavour is to 
discern the true scope and 
interpretation of Article 30(1) of 
the Constitution, which being the 
dominant question would require 



examination in its pristine purity. 

The factum is recorded." 

ihe eleven Judge Bench answered various questions 
raised therein. 

ihe petitioners/ applicants -efore us are private 
unaided institutions. dost of them have been established bj" 
a Society, Trust or persons belonging to the minority 
community cased on religion or laneuage. 

By reason of the impugned legislations/ Government 
orders, the State Governments, inter’ alia, while seeking to 
ray down the government quota in relation to such unaided 
institutions, directed that while filling up the same, the 
se l f inanced institutions must follow the merit list, 
prepared by the State on the basis of External Common 
Entrance Test ( CET 5 . The State Governments also' 
f ixed/regulated fees to be charged from the students by such 
institutions . 

Validity or otherwise of the said ruies/reguiat ions/ 
Governmental Orders came up for consideration before several 
High Courts. Different High Courts in their Orders while 
granting interim reliefs, construed the judgment of this 
Court in T.M.A. Pal Foundation (supra) differently. The 
perceptions of the States as also the High Courts in reading 
the judgment are ■widely varied. In the aforementioned 
situation, several applications have been filed m the 
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matters mi ch were disposed of by the - 11-Judge. Bench of this 

** • I ” •!■« StO. of h , d 

,U " SreCl ‘ 1 1 **"‘ ««i~« «. int , rl . 

b? “* «*—. «« P , tltlm « u „ d „ 

Article 32 of the Constitution r - • • . 

iCn - 1 rnaia have also b-=»n 

r 16 "- KSe?i ^ ^ thS importance of the question, this 
court issued notices to ail the State Governments. 

Sfteciai Leave Petitions and the Writ Petitions 

° ther qU6Sti0nS ^ 3150 ^ raised but as at 
Present aav.sed this Bench intends to confine itself to the 

r e I~ ° f ^ t W . Court in T ,, 1 . 

^ 1 (£UPrai other questions o P en for 

consiaerat i on hr 

n oy l - fIe appropriate benches.- 

-in tnese rjatter'cr « 

tfll " uourt 15 not at all concerned 

■with the rights of the aided m-noritv 

m^ncritv ana non-minor i tv 

institutions and restrictions imposed by tbe States u^n ' 

M :: ^ — tbe rights and 

PriVate Unaided institutions run by the 
minorities and non- minorities. 


^^J^SJDU S. hlAHE 


JiRIJLJEEl 


-j~XIQNERS. AP F IJllLANxS : 


u.gea tnat while interpreting the judgment, this 
tourt. .diouIS bear j r m , 

1 i ma the salient aspects of the 

ilnQlng s ln T * M * A * Pai i supra} that is to sav • 


ON THE FUNDAMENTAL 


AL RIGHTS OF EDUCATIONAL INSTITUTIONS 



(i) Citizens have a fundamental right to establish and 
administer educational institutions under Article 
13.(1 Mg), 21, 26 and 30 of the Constitution (Paras 25 
& 26) and, thus, the said ri ;hts cannot be taken away/ 
restricted. 

( ii } Such a fundamental right extends to education at all 
levels including professional education. (Para 161) 

(iii) The right to establish and administer educational 
institution^ comprises of the right to 

(a) admit students 

(b) set up a reasonable fee structure 

(c) constitute a governing body 

(d) appoint staff' and take disciplinary action (Para 
50 5 

( iv ) Although such rights are subject to reasonable 
restrict ions , but the same must be for the betterment 
of the institution and as* such the right under Article 
19(1 Mg; and Article 30 cannot be undermined. (Paras 
135-138 } 

iv) Restrictions can be imposed only at the time oi granx 
of recognition or affiliation of the institutions and 
not thereafter. 

( vi 5 The right of the citizens vis-a-vis the minority 
co.mmtmit4.es must be judged keeping in view the 
distinction between 

(a) unaided and aided institutions 



{b) minority and non-minority institutions {Paras IB- 
ID; 

II QN THE DEGREE OF CONTROL 

It was contended that although some amount of 

regulation/ control is permissible but the validity thereof 
is required to be considered: 

(i) In the light of the decision of this Court that the 
Scheme framed in linn i krishnan has been abolished and 
consequent directions issued on- the basis thereof by 
the UGC, AICTE, MCI, Central and State Governments 
etc. have been held to be invalid. {Para 45) 

( i i 5 While exercising the power of control, it is 

impermissible to nationalize education particularly 
with regard to the right of minorities to admit 
members of their own community as also fixing the 
fee. (Para 38) Minority institutions are not to 
subsidise the State nor any principle of cross- 
subsidy can be deciphered cherefrom. 

(iii)ln the case of unaided institut ions , maximum 
autonomy has to be conceded as contradistinguished 
from the power of the State to exercise more control 
over unaided institutions but even in relation 
thereto, aided institutions should not be treated to 
be wholly owned or controlled by the State or their 
Departments. ( Paras 55, 61, 62 & 72) 
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(iv) Such a right of control over the aided institutions 
inheres for . the purpose of oversight ana restraints 
so as to 


{a) ensure proper ut ilisation of funds { rara 
i ‘-t 3 i 

(b) permit the Government to have some seats to 
the extent of its reservation .policy {Paras 
42-44 ) . 


(v) Although the- ~ -aided-.- . institutions are subject to 
clause { 2*i of Article 29 and clause (3) of Article 
28 of the Constitution, but the unaided minority 
institutions being not so subject would not be bound 
by the restraints emanating therefrom so long they 
exercise their right to admit and select students in 
a transparent and non-arb. trary manner: 

III ny Aft M TS-STON OF S TUDENTS. U Bjl lu>LAIbEI)_I14SXITnT10iiS 


(i) Unaided' institutions have an unbridled right on 
admission of students, comprising of devising a rest 
for selecting students of their choice (Para 36, 40- 

41, ,50). Such a right emanates from the principle 

that every private and public owner of an institution 
has the power to admit qualified students of their own 
choice {Para 42-44). 
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*■ * rl,ht «th . „ „ int . in 

*““’*“* — »*«*» of - ,h. 

• "”*; d - d ; «*« *1*0 .p»i, to 

professional inct 

iiisixiutions . The right of option -either 

to select their candidates from the r„ 

ii pm tne Government GET 

test or its own test is absolute and ^ uitimate 
aecision in this behalf rests with the institutions 
wnereas aided institutions can be compelled to follow 

the uET test devised , 

by zhe Government or the 

University. 

iDhn.reas sucn a test and devising a system on the part 
the unaided institutions cannot be based on fancy 
and wmms out once ''some identifiable or reasonable 
methodology ’’ usually on merit is adopted, the right 
to select qualified students on a fair and discernabie 
basis cannot be interfered with ,Para 65). 


feili llill - pg - IKK. GOVERNMINT QUOTA FCK 


11 “ ^ C ° ntended that th e Government cannot have a 

quota m this regard as the institutions are unaided. 
Having regard to the fact that if suoh aovernment 

quota is allowed, the same -ould destroy not only the 
concept of unaided institutions but right to exercise 



maximum autonomy especially in the matter of selection 
of students and fees would be impaired. 

(ii) Such a right must be construed having; regard to the 
extent of control over the a:dea institution. 

( iii ) Admission to a small -percentage for -weaker sections 
which the unaided institutions are required to follow 
by way of implication rules out enforcement of any 
reservation policy of the State as the same would run 
counter to the decision of this Court in The AJmedaiiad 



{ i v ) In any event, the direction to determine a small 
percentage of persons drawn from the weaker sections 
of the society should be left with the management, 
which would include the weaker sections of the 
minority community for which such institution has been 
established . 

tv) It is for an unaided institution to volunteer to 
provide scholarship or . f reeship to the students of 
weaker sections so long they are meritorious students 
{Para 37, 53, 61 & 68) 

(vi) Since weaker sections form a special category, they 
cannot be selected either on the basis of : 

{ a ) reservation policy of the State 

.(b) regional affiliation or residence within the 
State 


( c ) religion . 
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(vii)For the said purpose also +i 

’ ae socia l and educational 

M "" “• *”■ “ “* -««». 
inclusion on the touchstone of compelling necessities 

- tne State will have to hetaheninto consideration. 

U,ID eVent > reservation for weaker Action 

* ei -actions cannot be 

than 50% of the total in any batch after 

tahrng into account the reservation for sc, ST and 
OBC . 

ilx) The unaided inst i tut i ™ 

institutions cannot be subiert 

^uo.iect to onerous 

manciar dispositions nor can -they be ashed to perform 
tne functions of the State. (Para 61 i 

<X) ^ ^ ^ cannot be imposed on 

unaided institutions to the extent of laying down 

standards of a reasonable nature that do not cut down 

its operational autonomy and financial • a 

rinancial independence 

(Paras 36, 40, 43, 53, 59, 65i. 


INS TT Term vc 


auton" lnSUtUti0nS maximum 

autonomy m the matter of fixation of fee, there cannot be ; 

(a; a rigid fee structure f pe Pa 54) 

( h ) Such fees + 

^ ~ r ° ° e fixed by the unaided 
institutions (Para 56, 5 '}. 

(C! The . ° nly ifflPediment this behalf is that no 

capitation fee can be charged nor the 



+0 

institutions can take recourse to profiteering 
since education is charitable in nature. 
Therefore a reasonable revenue surplus for the 
purpose of development of education and expansion 
of education would be permissible (Para 5 7-1. 
While restricting charging the capitation fee and 
profiteering, this Court had merely -directed that 
such institutions make no undue, excessive or 
illegal profits and thereby a reasonable profit 
is' permitted . 

(a) Only because fee is to.be ~clia.rg.ed on a reasonable 
development profit basis, the • same would not 
result in decline in standard or amount to 
capitation. ( Para 61 ) . 

( e ) Students <~>f weaker sections when admitted may be 
g'ra n-l-ed freeships and scholarships (Para 53). 

{ft For the purpose of finding out as to who would be 
the students belonging to the weaker sections of 
the community, local needs and other needs must 
be taken into consideration . 

The judgment cf ibis Court in X_.il. A ... . Pai- Foundation 
{supra} is to be construe' having regard to the following- 
principles : 

(a) Its ratio must be found in the answers ultimately 


given . 



1-4 


( b.) 


a judgment has to be read as a whole and in such 
a manner so that all parts of a judgment dealing 
fcith a particular point are provided with a 
meaning. The regulations imposing restrictions 
must be read in such a fashion so that maximum 
autonomy of the unaided institutions are 
preserved and respected. 


SUBMI SSION' S MADE W BEHAI, E OF statfs /pfwtp 

fi QVERNMFNT/S'nT UTORV A1QBSE1XIES 


The ri ® ht ° f citizens including the minority 
communities whether based on any religion or 
language contained in Article 19(1 )(g) and Article 
30(1) is not absolute but is subject to reasonable 

restrictions . 


m! Regulations restricting the right of minority to 
aamission of students are necessary for maintenance 
or proper academic standards, atmosphere and 
infrastructure (including qualified staff) and for 
prevention of mai-administration (Para 54 ). 

( iii ISince education in a sense is regarded as 
charitable, unaided institutions cannot charge a 
heft> iee vMu.cn *on>.a not be required for the 
purpose ut i it.: i j. dins i re object for which the 
institutions are establishes nor by reason thereof 
they can tske recourse 


to profiteering' f Para 57.) 
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{1VI AS merit 19 usually determined by either the marks 
of the students obtained at the qualifying 
examination or school leaving certificate stage 
followed by the interview or by a common entrance 
test conducted by the "institution, the State while 
framing regulation has the requisite jurisdiction - to 
issue necessary directions ii; this behalf so that 
merit is not sacrificed (Para 58-59). 

(v) The plea of the minority institutions to the effect 
tnat their right to admit or reject students is 
aosoiute would not be in consonance with the 
direction ? ssued in para 68 which provides for 

(a) a system to provide merit based selection while 
granting sufficient discretion to the 
management 

(b) As certain percentage of seats have to be 
reserve; for the management, the rest can be 
fined up on the basis of counseling by the 
State agencies which would take care of poorer 
and backward sections of the .society. The 
prescription of the p^rcefitage -for the said 
purpos :o.jnust be . ief t with the State (Para 68). 

ivi < PrDfei.sior.ti institutions must apply a more rigorous 
rest, which would be subject to greater regulation 
by the Stat.^ or by the University. 

Question No. 4). 


(Answer to 



(vii)As the State while granting essentiality certificate 
is to consider the local needs and further guarantee 
smooth f anctioni'Tig^ of such institutions failing 
which the State has to ad:ius_t the students of the 
institutions to their own institutions, it has a 
great stake in the matter. Choice and selection of 
students in professional courses are directly linked 
with maintaining the standards of medical education, 
(viii) If a free hand is given to all the private meaicai , 
dental , engineering and other professional colleges 
to hold their own test, having regard to the time 
schedule framed by this Court for holding 

examinations in the 15% Ail India quota as also the 
All Indie-- test held by AIIMS, CBSE, JIPMER, AFMC 
etc. the students would be deprived from appearing 
at the examinations if tests are held throughout the 
countri and they will have to incur huge expenditure 
for purchasing application forms w T hich are priced at 
Es. 500 to Rs . 1000/- as also by way of travelling, 

boarding arid lodging so as to enable them to appear 
at various examinations. More than one examination 
may br- held on the same day or in such near 
proximity that traveling from one place to another 
would become virtually impossible . The methodology-, 
thus, must be adopted so as to minimize the 
inconvenience caused to a majority of the students 
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SO that they can ajoear at many examinations by 
incurring a reasonable expenditure. 

<ixi It is a common knowledge that although not termed as 


capitation ~ . 1 0 

a xarge number of unaided 

institutions are seiiin<^ ^ 

irii ti.eir seats, wnich must nnz 

a-.lo.%ed to continue, and must be curbed with 

heavy hands . 

<X) In pUrSuit of its objective of State Policy having 
re-aid lo Articles^ 38 , 41 & 46 which are in terms of 
Article 37 thereof, which are fundamental in 
governance of the country it~is-*eee&sary to provide 


lor a common examination so that the rights of the 
inter se minorities and inter se weaker sections can 
be taken care of in terms of para 68 of the 
judgment. 

txii The directions issued by this Court to unaided 
professional institutions contained in paras 67 and 
08 only are to be given effect to although the Bench 
refeired to professional colleges also in paras 58 
and 53 of the judgment. 


v _L l.W (,/k — iiiE — J jjp(iiM£Ni X.M.A. PAX : 

The righr to establish an institution is provided for 
n Article xtM 1 ) { § ) of the Constitution of India. Such a 



IP 


ri§ht ’ n °"' eVer ’ is SUbJect to reasonable restrictions, which 
may be brOU?ht •»***> terms of. Clause <6, thereof. 

. Min ° riUeS Wh6ther baSed religion or language, 

nowever, ~ 

rundamental right to establish and 

administer educational institutions of their 

1 tneir own cnoice. 

Tne right under clause Q, of Article 3Q , , 

ou is not aosoiute; 

ana subject to r Pfl c n n,u 

^ easonable regulations while inter alia mar 

e rramea having regard to the public interest and national 

° f ^ "° Untry * ^ e =alat ions can also be framed to 

Prevent ^ maladministration as also for lading down the 

stanaara or sducat i on +. « . 

ucation , teacnmg , maintenance of discipline 

puoiic order, health, morality, etc. 


ia, 'NT RPTSHWl | r £ 


'supra! while framing the 

scheme directed i 


(a) that a professional college should be 
estnolished and/or administered only by a 
Soci-ty registered under the Societies 
ation Act, lS5u, or t he corresponding 
a state , or dv a Public Trust registered 
unaer ..ne i rusts Act, or under the tfakfs Act, 
and that no individual, firm, company or other 
Jody cx individuals would be permitted to 
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establish and/or administer a professional 
college . 

that 50% of tne sea cs in every professional 
college should be filled by the nominees of the 
Government or University, setected^on. the basis 
of merit determined by a common entrance 
examination, which will be referred to as '’free 
seats"; the remaining 50% seats ("payment 
seats ) should be filled by those candidates 
w: o pay the dee -prescribed therefor, and the 
allotment of students against payment seats 
should be done on the basis of inter se merit 
determined on the same basis as in the case of 
free seats. 

(c) that there should be no quota reserved for the 
management or for any family, caste or 
community, which may have established such a 
college . 

(d) tnat it should be open to the professional 
college to provide for reservation of seats for 
constitutionally permissible classes with the 
approval of the affiliating university. 

(e) that the fee chargeable in each professional 
college should be subject to such a ceiling as 
may be prescribed by the appropriate authority 
or by a competent court. 
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(fj that everv Sfata 

' a " ate government should constitute a 

committee to fi x the ceiii „, on ^ 

chargeable by a professional college or class 
of professional colleges, as the case may be. 
Tnis committee should, after hearing the 
Professional colleges, fi x the fee once eyerv 

three years or at such longer intervals, as it 
majr- think appropriate. 

<g) that U " OUld be a PP ro Priate for the University 
Grants Commission to frame regulations under 

itS / Ct re ® ulat t n S the fees.. that the affiliated 

colleges operating on a no grant-in-aid basis 

-re entitled to charge. The AICTE , the Indian 

heaical Council and the Central Government were 

aiso fi^en similar adviru 

aQV ice • me manner in which 

the seats to ho ■ 

filled on the basis of the 

common entrance te<?t 

rest was aiso indicated. 


ln ^-^Ai.J^l^F oundat i nn ( SUDra) , 

supra / me ocneme framed by 

tniS Court restricting the right of the •• • 

sot ot too citizen to establish 

private unaided institutions 

1°"“ lnciuai ^ minority instHiticns 
ana manage the same was he'd • 

-a to oe unconstitutional 

statins’ • f i i , 

ine * cne ^c enforced bv the Scarp rm- 
. ^ ~ “ ne icat e Governments 

m relation to privately managed institutions 

- institutions would not be a 

reasonaoie rest ri •’ T • . . . 

1CW :“ Wtnin the of Article i 9f 6) 

of tne Constitution of India 

as it resulted into revenue 



shortfalls 


making' 


it 




difficult for the. educational 
insti tut ions ; (2) the provision made for free seats and 
payment seats amounted to subsidising education of one 
segment of soc ! ety at the cost of other which was 
unreasonable having regard to the fact that higher education 
has been held not to be a fundamental right. 


All orders and directions issued by 
to or in furtherance of the directions in 
thus, also unconstitutional . 


the State pursuant 
are , 


5.T-, — SJI'.EEEEMJ. 3 COL LEGE ; 

The right of a minority educational institution to 
adopt its own method of selection is subject to the 
restrictions cone tinea .in clause (2) of Article 23 of the 
Constitution of India, if the institution is an aided one. 
It was held that allowing minority educational institutions 
to select its own method ox selection for admission of 
students to the extent of 50% of the seats would not impinge 
upon the right under Article 30 of the Constitution of 
India. It was further held that regulations can be imposed- 
by the State for intake of minority categories with regard 
to need of the minority in the area which the institution 
intends to serve. 

A question, however, arose therein as to whether the 
State could impose regulatory measures on the institutions 



run by the minotxiy- community which provides for admission 
by conducting interviews but not solely on the marks 
oDtained m the qualifying examination? In that case, the 
nad imposed restrictions on college management 

compel} ing it to make admission exclusively on the basis of 
obtained ,.n the qualifying examination. But the 
management, in aaaition to the marks obtained by the 
students, also conducted interviews for making admission to 
tne college. This Court observed that the denial of power 
to St. Stephen's College to conduct interviews to select 
candidates for admission would he violative of the rights of 
the minority community guaranteed under Article 30(1) of the 

-t was neid that, any regulatory measure 

imposed by the Starp ™ 

he minority institutions should be 

beneficial to the insf itn+inn .. 

e institution or tor the betterment of those 

who join such institutions. 


In Eai Eftiindatian (supra) while upholding the 

(supra), that part of the direction 
wnereby the right of the minority institutions were confined 
to 50 % of the seats was held to be bad. 

From the above decisions of this Court, it is evident 

tnat though the right engrafted under Article 30,1, of the 

Constitution does not io V ^ 

Ja > down any limitations or 
restrictions upon the ris’ht of => 

g!iZ ° f a minority to administer its 

educational institutions, vet the rio-hi 

' ' 1 ri = ht oannot be used 

absolutely and unreasonably , 
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QITESTTONS P r. sn in T.M.A. PAi E QUNDAIIQK : 


i supra )T the Bench framed the 


following' questions: 


1 What is the meaning and content of the 

e: 'ression "minorities" in Article 30 of the 
C* institution of India? ; 

2 What is meant bv the expression "religion" In 
A; icle 30(1)? Can the followers of . a seel’ on 
d. .o mi nation;, of. a. particular religion: claim: 
p ttection under- Article 30(1|. on^the ba^is tfaf;t 
t, .v constitute a minority in the Stater., even 
t; Ugh the followers of that retag ion are An 
m ority ■ in that State? ■ ' 

3 (a) What are. the indicia for treating an 
e ^national institution as a minority education 
i > titut Lon? Would an institution be regarded as a 
m - ori :y educational institution because it was 
e : ablished by a person! s) belonging to a 
r igiotis . or linguistic minority or . its- being 
a i .nistered by a persoiH s ) belonging to a 
r 1 ig’ious or linguistic minority? 

(b) To what extent can professional education be 
treated as a matter coming under minorities 
rights under Article 30? 

4. Whether the admission of students to minority 
educational institution, whether aided or unaided, 
can be regulated by the State Government or by the 
university to which the institution is affiliated: 

5. la) Whether the minorities’ rights to establish 
and administer educational institutions of^ their 
choice, will include' the procedure and method of 
admission and selection of students: 

(b) Whether the minority institutions' right of 
admission of students and to lay down procedure 
and method of admission, if any, would-be affected 
in any way by the receipt of State aid? 
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tv netnei [n p _ . ^ . 

■regulate the facets of ^miniltrfl° ViS , i0ns "Mch 
° J r educational agencies ™ ratlon iike control 
bodies , condition! of * afTi 7?! ° Ver *°^ning 
recognition/ * 'withdrawal ther^nf tlo , n including’ 
staff, employees r^o •” ! ana a PP°intment 

including their service condition "“h princi P a is 
01 fees, etc. would interfere and regulation 
administration of minorities? h the right of 


^ ^ a ' Where can o 

operationally located 15 °l" 0rity institution be 
•linguistic minority i n State* ’ * reU ^i°us or 
eaucational institution „ . A establishes an 

sucn educational institufio Pne saia State, can 

admission/ reservations and” prefere btial 

memoer 5 of the relief, /” otner benefits to 
other States where ttay U ' ?r ° UP from 

are non-minorities? 


the members of . - sa / that only 

MU be Treated- as 1Qln § ln '&tate ’A’ 

Vlt a Vls such institution? ® f ■ ihe minority 


7 . Whether the member r>f ^ - ■ 

in one S+ate can establiIh ln ~ U1 * tic non -“inoritv 
another State and clain, 1 .” * trust/society in 
State? ° Cxaim minority status in that 


l Tsi° ft" f t ll h by , this Court in 
university of Delhi), is correct”? ’ 1 ^,% 


Krishnan\' e j.p^ he v< a s C t “ io “ °f l his Court in Unni 
ncuds , that primary education * ‘ ■ ! except where it 
rignt/ and the scheme frameri a fun damentai 

recom ideration/modification and ?/ **"*“ vh”?" 1 ” 
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The Bench did not answer 4 out of 11 questions. The 
Hon’ ble Chief Justice, B.N. Kirpal delivering the majOxitj 
judgment considered the questions answered by the Bench 
under the following headings: 


1. Is there a fundamental right, 
educational institutions and if so. 
provision?. 


to set up 
under which 


2. Does the judgment in Unnl ICrisiMwm ease require 

reconsideration ' 


3. In case of private unaided 
there be government, regulations 
extent? 


institutions can 
and if so to what 


4. In determining the existence oi a 
linguistic minority, in relation to 
what is to be the unit, the State or 
whole? and 


religious or 
Article 30, 
country as a 


5. To what extent can the rights of aiaed minority 
institutions to administer be regulated: 


We are not concerned with the subject under heading 1. 
The core issues in this matter revolve around headings 2, 3 
and 5 aforementioned. 


We are, thus, concerned in this case with Question *no. 
5 { b ) , 4 , 5(A), 5(b), 5(c) and 9 . 
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The answers to the relevant questions are in 
following terms: 


A. 3(b) Article 30(1) gives religious 
and linguistic minorities the right to 
establish and adminis-tex. educational 
institutions of their choice. The -use of 
the words "df their choice” indicates 
that even professional * educational 
institutions would be covered by Article 
3(T: 

A. 4 Admission of students to unaided 
minority educational institutions, vis., 
schools and undergraduate colleges where 
the scope for merit-based selection is 
practically- ii.il cannot be regulated by 
the State or University concerned, 
except for providing the qualifications 
and minimum conditions of eiigibilitj r in 
the interest of academic standards. 

The right to admit students being an 
essential facet of the right to 
administer educational institutions of 
their choice, as contemplated under 
Article 30 of the Constitution, the 
state government or the university may 
not be entitled to interfere with that 
right, so long as the admission to the 
unaided educational institutions is on a 
transparent basis and the merit is 
adequately taken care of. The right to 
administer, not being absolute, there 
could be regulatory measures for 
ensuring educational standards and 
maintaining excellence thereof, and it 
is more so in the matter of admissions 
to professional institutions. 

A minority institution does not cease to 
be so, the moment grant-in-aid is 
received by the institution. An aided 
minority educational institution, 
therefore, would be entitled to have the 
right of admission of students belonging 
to the minority group and at the same 
time, would be required to admit a 
reasonable extent of non-minority 
students, so that the rights under 
Article 30(1) are not .substantially 


the 



impaired and further the citizens’ 
rights under Article ' 2912 ) are not 
infringed, what would be a reasonable 
extent, would vary from the types of 
institution, the courses of education 
for which admission is being sought Ana 
other factors like educational needs. 
The State Government concerned has to 
notify the percentage of the non- 
minority students to be admitted in the 
light of the above observations . 
Observance of inter se merit amongst the 
applicants belonging to the minority 
g oup could be ensured. In the case of 
aided professional institutions, it can 
also be stipulated that passing of the 
common entrance test held by the state 
agency is necessary to seek admission. 
As regards non-minority students who are 
eligible to" seek;- admis.aion for the 
remaining seats, admission should 
normally be on the basis of the common 
entrance test held by the state agency 
followed by counselling wherever it 
exists . 

A. 5(a) A minority institution may have 
its own procedure and method of 
admission as well as selection of 
students, but such a procedure must be 
fair and transparent, and the selection 
of students in professional and higher 
education colleges should be on the 
bas : s of merit. The procedure adopted or 
selection made should not be tantamount 
to mal-administration. Even an unaided 
minority institution ought not to ignore 
ti e merit of the students for admission, 
w -iie exercising its right to admit 
students to the colleges aforesaid, as 
in that event, the institution will fail 
to achi eve excellence. 

A. 5(b) while giving aid to professional 
institutions, it would be permissible 
for t'ne authority giving aid to 
prescribe bye -rules or regulations, the 
conditions on the basis of which 
admission will be granted to different 
aided colleges by virtue of merit, 
coupled with the reservation policy of 
the state qua non-minority students. The 
merit n*- ,r '' Tr ^ v<:> nf>r either tnrougn a 
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common entrance test conducted by the 
university or the Government concerned 
followed by counselling, or on the basis 
an entrance test conducted by 
Individual institutions - the method to 
be followed is for the university or the 
government to decide. The authority may 
also devise other means to ensure that 
admission is granted to an aided 
pi oiessionai institution on the basis of 
merit. In the case, or such institutions, 
1 will be permis-s-ibie for the 
government or the university tfo provide 
that consideration should be shown to 
the weaker sections of the society. 

-h , 5 ( c ) So far as the statutory 

provisions regulating the facets of 
administration are concerned, in case of 
an unaided minority educational 
institution, the regulatory measure of 
control should be minimal and the 
conditions of recognition as well as the 
conditions of affiliation to an 
uni vers itj r or board have to be complied 
but in the matter of day-to-day 
management, like the appointment of 
sta*f, . teaching and non-teaching , -and 
adit i ui otrat i ve control over them, the 
management should have the freedom and 
the e should not be any external 
cc y c rolling agency . However, a rational 
procedure for - the selection of teaching 
s aff and for taking disciplinary action 
h >.s to be evolved by the management 
itself . 


For redressing the grievances of 
employees of aided and unaided 
institutions who are subjected to 
punishment or termination from service, 
a' mechanism will have to be evolved, ana 
in our opinion, appropriate tribunals 
could be constituted, and till then, 
such tribunals could be presided over by 
a Judicial Officer of the rank of 
District Judge. 

The State or other controlling 
authorities, can • always 
prescribe- -retie minimum dual if ication, 
experience and other conditions bearing 
on the merit of an individual for being 
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• ted as a teacher or a principal of 
Sf^ucltionai institution. 

framed governing 
Regulations can o 0 teaching ana 

service conations pro viaed b> 

other staff for ™ 0, “ n terfering with the 
the State, , trltive control of tne 

overall r Vhe »t*f f • 

management over tne 

. , bv unaiaed 

Fees to be ‘"tl regulated but no 

institutions cannot ch&rge cap itation 
institution snouia 

fee. 

• V.V- this Court m 

A 9 The scheme ^“d the direction 

Unni Krishnan it holes 

impose the same,eceP & fundam entai 
that ‘primary educaiiu However, the 

rifht! is unconstrtu^ona^uid not be 
principle tnat or profiteering 

capitation f ee „ CU rplus to meet co 

correct. Reasonable ~ augmentation of 

of expansion « however, amount to 
facilities does no- 
profiteering • 


The con 


flict has 


to be resolvea 


.mentioned findings in view. 


CORE _ 0 y E S T ION S • 

institutions are 
. . j professional 111:3 

<i> Vhether Unal ° e ‘ . , own fee structure? 

entitled to lay down t eir Court in 

¥ the -judgment oi 

Ui> « hether ^ V1SW . suprai private and unaided 

‘“ UV1 entiUed to have their 

professional institutions are 
own admission programme? 
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( iii ) Whether the State Governments are entitled to lay 
down the quota of total seats to be filled up by the 
management? 


bkt.KVAMT FINmTNns OF t his CS IIBI TN T.M.A. . PA I FOUNDATI ON 


The right to establish and administer educational 
institutions was held to be guaranteed to citizens undei 
Article I9tl)(g» of the Constitution of India and to the 
minorities under Article 30. 

One of u.s (Chief Justice Khare } while agreeing with the 
majority delivered a separate opinion relating to aided 
minority institutions and non-minority institutions as aiso 
interpretation of the right of the minorities under Clause 
(1) of Article 30 vis-a-vis clause 12) of Article and 
held that such right is limited by the conditions laid down 
in clause (2) of Article 2S and clause (3) of Article 28. 

Quadri, J. agreed with the aforementioned view stating. 


" 259. In regard to the minorities 
seeking recognition and/or aid it was 
observed in Kerala Education Bill. 1957 
(AIR 1958 SC 956 : 1953 SCR 935) that 
the minorities cannot surely ask for add 
or recognition for an educational 
institution run by them in unhealth} 
surroundings , without any competent 
teachers, possessing any semblance of 
qualification. and which does not 
maintain even a fair stanaard of 
teaching or which teaches matters 
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subversive of the welfare of the 
scholars. In such matters, "the State 
can insist that in order to grant aid 
the State* may prescribe reasonable 
regulations to ensure the excellence of 
the institutions to be aided", (emphasis 
supplied) Thus, it is clear that 
regulations postulated for granting- 
recognition or aid ought to be with 
regard to the excellence of education 
and efficiency of administration viz. to 
make certain healthy surroundings for 
the institutions, existence of competent 
teachers possessing .requisite 
qualifications and maintaining fair 
standard of teaching. Such regulations 
are not restrictions on the right but 
merely deal with the aspects of proper 
administration of ’an educational 
institution, to ensure • excellence of 
education and to avert maladministration 
in minori by educational . institutions ana 
will, therefore, be permissible. This is 
on the principle that when the 
Constitution confers a right, any 
regulation framed by the State in that 
-behalf should be to facilitate exercise 
of that righ_t_ and not to frustrate it. , ‘* 


Pal, J. also agreed with the said view stating: 


"Similarly, the Coneti tuthcm has also 
carved out a further exception to 
Article 29(2) in the. form of Article 
SOi 1) by recognising the rights ot 
special classes in the form of 
minorities based on language or. religion 
to establish and administer educational 
institutions of their choice. The right 
of the minorities under. Article 30(1) 
does not operate as discrimination 
against other citizens only on the 
ground of religion or language. The 
reason for such classif ication is ft°t 
only religion or language per se but 
minorities based on . religion - and 
language . Although, it is not necessary 
to justify a classification made by the 
Constitution, this fact of 
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^minorityship*- i-s “t-he - ohy icui-s - - ra t i nc^J e 
for making a distinction, the underlying 
assumption being that minorities by 
their very numbers are in a politically 
disadvantaged situation and require 
special protection at least in the field 
of education. 

Articles 15(4), 337 and 30 are therefore 
facets of substantive equality by making 
s ..-e-c Lai provision for special classes on 
special considerations . ! * 


One of us (Variava, J. ) speaking for himself and Bhan, 
J. agreed with the majority but thought it appropriate that 
a mechanism therefor should be set up observing: 


’“So far as the statutory provisions 
regulating the facets of administration 
are concerned, in case of an unaided 
minority educational institution, the 
regulatory measure of control should be 
minimal and the conditions of 
recognition as well as conditions of 
affiliation to a University or Board 
have to be complied with, but in the 
matter of day-to-day Management, like 
appointment of staff, teaching and non- 
teaching and administrative control over 
them, the Management should have the 
freedom and there should not be any 
external controlling agency. However, a 
rational procedure for selection of 
teaching staff and for taking 
disciplinary action has to be evolved by 
the Management itself. For redressing 
the grievances of such employees who are 
subjected to punishment or termination 
from service, a mechanism will have to 
be evolved and In our opinion, 
appropriate tribunals could be 
constituted, and till then, . such 
tribunal could be presided over by a 
Judicial Officer of the rank of District 
Judge. The State or other controlling 
authorities, however, can always 
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prescribe 
salaries , 
conditions 
individual 
teacher of 


the minimum qualifications, 
experience and other 
bearing on the merit of an 
for being appointed as a 
an educational institution* 


Regulations can be framed governing 
service conditions for teaching and 
other staff for whom aid is provided by 
tne t Late without interfering with 
o\ era.il administrative control of 
Management over the staff, 
Government /University representative can 
be associated with the selection 
committee and the guidelines for 
selection can be laid down. In regard to 
un-aided minority educational 
institutions such- • regulations , which 
will ensure a. check over unfair 
practices and. general welfare, gf 
-teachers could be framed. 


There Could be appropriate mechanism to 
ensure that no capitation fee is charged 
and profiteering is not resorted to. 

The extent of regulations will not be 
the same for aided and un-aided- 
ins uitutions . 4 ’ 


The _.heid that there, is an apparent conflict 

between the provisions of clause (2) of Article 29 and 

clause (1). of Article 30. Article 29 guarantees the ‘right 
to every citizen not to be denied admission into any 
educational institution maintained by the S*tate or receiving 
aic out of Scate funds on grounds only of religion, race, 

caste, language or any of them: whereas clause (1) of 

article 3u confers a fundamental right -to set up educational 
institutions of their choice. 
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A delicate balance was sought to be struck by 
stipulating that minority educational institutions may -admit 
non-minority students to a ''reasonable extent” so that the 
rights of both minorities and non-minorities are protected. 
However, the extent to which such balance is to be struck 
may oe determined by the State having regard to such factors 
as ' the type of institution', 'course of education*. 

population and educational needs of minorities * . It was 
further Jaid down that the minority institutions are 
required to admit students having regard to inter-se merit 
amongst tne applicants. Non-minorities students, vvho 
qualify the test, would be entitled to seek admission 
against tne allotted seats as per their own respective 
cumulative merit. 

However, one of us variava, J. , speaking for himself 
ano Bhan, J, clearly held that where the minority 
institutions take aid from the state they do not have any 
right to admit students of minority community alone. For 
arriving at the said conclusion, the learned Judge referred 
to r,he history of the said provision and the intention erf 
the founding fathers, which was the conferment of a right of 
minorities o establish "a secular state wherein people 
oeiongmg to the different religions should all have a 
feeling of equality and non-discr i*minat ion ” . 
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The learned Judge further referred" to the significance 
of conditional clause, 'at their own expense’ in the draft 
article VI which reads as follows : 


Citizens belonging to national minorities 
m a state whether based on religion or 
language have equal rights with -othex. 
citizens in forming, controlling and 
aamini s t ering at their own expense, 
charitable, religious and social 
institutions, schools and other educational 
establishments with the free use of' their 
language and practice of their religion. 


No legislation providing state-aid for 
schools shall discriminate against, ..schools 
under the management jof -minorities whether 
based on rel.igi&ft -or language. ” 


The learned Judge further observed that by reason of 
Article 30(1) no Special’ or ’additional’ right is 
conferred on the minorities. 


expression ’minorities’ although is, not defined in the 
Consti tut ion , one of us Khare, CJI, referred to the Year 
Book on Human Rights (1950) and .Encyclopaedia Britannica and 
some other standard works on the theme of protection of 
ini^orTf ies . 
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ihough in para 153 the view regarding merit was 
expressed, but while answering the question No. 7 was left 
open to be answered by the appropriate Benches. 

i he majority opined that the minority status of a group 
of persons vvould be determined on the basis of population of 
rhe State or Union Territory concerned and not on the whole 
of the country. It was further held that education within 
the meaning of the provision of Article 30 would mean and 
include education from primary level to the post-graduate 
level and would include professional education as well. 


The ‘ Bench. however, overruled the dicta in Unni 
Kriaiman — g. case (supra) that education is not a ' business * 
or occupation within the meaning of Article 19(1 )(g) of 
rhe Constitution of India, wherein referring to Sta te nf 

B o mbay Vs. R .H . C hamarbausfwaia [1S57 SCR ' 874 ] and 

incorporating the doctrine of res extra commerc ium, the 
Court had observed : 


4 ‘While the conclusion that 'occupation' 
comprehends the establishment of educational 
-institutions is correct, the proviso in the 
aforesaid observation to the effect that this 
is so provided no recognition is sought from 
«-ne state or affiliation from the concerned 
university is, with the utmost respect, 
erroneous . The fundamental right* to 
establish an educational institution^ cannot 
be confused with the right to ask for 
recognition or affiliation . '* 
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while declaring that the - Scheme framed in tinni 
Krishnan 1 s case (supra) and the directions issued to the 
government , UGC and other concerned bodies to give effect to 
the ^ame \ -is -a- vis privately managed educational 
institutions as unconstitutional, it upheld two p'roposi t ions 
‘ (1) primary education is a fundamental right; and (2) the 
institution cannot charge any capitation fee or otherwise 
take recourse to profiteering. 

It was observed : 


ihe scheme framed by this Court in Unni 
Krl shn a n__s — c a j s e and the direction to impose 
tne same, except where it holds that primary 
education is a fundamental right. is 
unconstitutional. However, the principle that 
Lne ~ < 7, s h° u ld not be capitation fee or 
profiteering is correct. Reasonable surplus 
to meet cost of expansion and augmentation of 
I acuities cioes not. however, amount. to 
profiteering .** 


The Bench agreed with the contention of the private 
institutions that affiliation and recognition has to be made 
available to every institution that fulfils the conditions 
for grant thereof observing' : 


M The private institutions are right in 
submitting that it is not open to the Court 
to insist that statutory authorities should 
impose the terms of the scheme as a condition 
for grant of affiliation or recognition; this 
completely destroys the institutional 
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institution!*” . Very ob J ectiv * of the 


The Court, however, laid emphasis that in proiessronai 
education merit should be the criteria. 

-With a view to appreciate the extent to which the 
scheme formulated in i fol Sr i *h r mn -was not . found favour with 

tai EQU ndflt ion - ( supra i, we may set out the 

observations of this Court in T M A P»i - • , 

— ~ * - -- — — Lounaation (supra) 

as follows: 


1 Es habiishment of Educational Institutions 

AH citizens have a right to establish and administer 
educational institutions under Articles i9(I H g> and 26 , but 

is subjecr. to provisions of Articles 19(6) and 
26-A. (See’ Answer to Question Nos. 10 & 11 ). 

^ • Admission to Courses 

' X ) Private '-'naided Professional Colleges: 

U! Admission professional colleges should be based 
°u merit by common entrance test conducted by the 
Government agencies (See Paragraph 59) 

Co) Certain percentage of seats can be reserved for 
admission by management out of those students who 
have passed common entrance test held by itself or 
bv the State agency and the rest of the seats mav 



be filled up on the basis of counselling by the 
state agency. Prescription by percentage has to 
be determined by the Government according to local 
needs ! See Paragraph 68 i 

ici Khen one considers the Constitution Bench’s 
earlier statements that higher education is not a 
fundamental right, it seems unreasonable to compel 
a citizen to pay for the education of another more 
so in trie unrealistic world of competitive 
examinations which assess the merit ' for the 
purpose of admission solely on the basis of marks 
obtained where urban students always have an edge 
over rural students, ihose who seek professional 
education must pay for- it. (See Paragraphs 37 & 
70 ) .' 

“ ^ * Private aided professional institutions: 

It woina be permissible for the authority giving aid to 
prescribe by Rules or Regulations the conditions on the 
basis of which th ft »r» m is*i ons shall be granted to different 
aided colleges by virtue of merit coupled with restitution 
policy of the State. The merit may be determined either 
through the common entrance test conducted by the University 
or the Government followed by counselling or on the basis of 
entrance, test conducted by individual institution, and 
method to be followed is for the Government or University to 
decide . 
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2. iiii) Private aided minority . in-s-titutione-^ 

The State Government is not entitled to interfere with 
the right of minority educational institutions to admit 
students of their choice so long as the admission is on a 
transparent oasis and the merit is adequately taken care of. 
The right not being absolute, there could be regulatory 
measures for ensuring, educational standards and maintaining 
excellency thereof, specially in the case of admission to 
professional institutions. (See Page 588, Q. 4). 

2(iv.) Unaided minority institutions: 

Such institutions would have the right of admission of 
students belonging to minority groups and at the same time 
would be required to admit reasonable extent of non-minority 
students as notified by the State Government. In case of 
professional institutions it can also be stipulated that 
passing of common entrance test held by the State agency is 
necessary to seek admission. (Page 588, Qs . 4, 5(a) and 
5(b) ) 

3 - Enervation of Seats 

. while the State has a right to prescribe 
qualif ications necessary for admission, private unaided 
colleges have right to admit students of their choice 
subject to objective and rational procedure of selection and 
the compliance with the conditions if 


any requiring 
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admission of certain percentage of students belonging to 
weaker sections by granting them free scholarships or 
scholarships if not granted by the Government {paragraph 
53 ). 

4. Fee Structure 

ti) ..Scheme of free” and "Payment” seats was evolved 
on tne presumption that the economic capacity of the 50 per 
cent of admitted students would be -greater than the 
remaining o0%, whereas the converse has proved to be the 
reality . in this scheme, the "Payment” seat student would 
not only pay for his own seat, but also finance the cost of 
a free ‘Seat classmate. It seems unreasonable to compel 
a citizen to pay for the education of another, more so in 
the unrealistic world of competitive examinations which 
assess the merit for the purpose of admission solely on the 
basis of marks obtained where urban students always have an 
edge over rural students. In practice, it has been the case 
of the marginally less merited rural or poor students 
bearing the burden of a rich and well exposed and urban 
students. (See Paragraph 37). 

i ii) The decision in Unni Krishnan insofar as it framed 
the Scheme relating to grant of admission and fixing; fee was 
not correct, and to that extent the said decision and 
consequent direction given to UGC, AICTE , Medical Council of 



42 


India, Central . ana State Governments -etc- , is overruled. 
(Paragraph 45). 

1 iiiJ A rational fee structure should be adopted by the 
management and it would not be entitled to charge capitation 
fee and appropriate machinery can be devised by the State or 
University to ensure that no capitation fee is charged and 
that there is no profiteering, though, a reasonable surplus 
in furtherance of education is permissible. The conditions 
of granting recognition or affiliation can broadly cover 
academic ana educational matters including the welfare of 
students and teachers (Paragraph 69. O.S). 

ihe problem presented in these matters should be viewed 
from the aforementioned perspective. 

There is a fundamental right to set up educational 
institutions both under Article 19(1 )(g) and Article 30 of 
the Constitution- of India. It held that the Scheme framed 
b" this Court in Lfani Jirishnan did not impose reasonable 
restrictions within the meaning of Clause (6) of Article IS 
of the Constitution of India. The unaided institutions 
comparea to the aided institutions will have more autonomy 
to run the institutions. However, in the matter of non- 
professional institutions, the autonomy is absolute which is 
not the case in professional inst i tu tions . 
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The right to establish- and 
comprises of the right: 


■administer an. institution 


(a) to admit students: 


(b; to set up a reasonable fee 

(c; to constitute a governing 

{d) to appoint staff (teaching 

te) to take action if there is 
tne part of any employees. 


structure ; 
body; 

and non- teaching } ; 
dereliction of duty 


and 

on 


As regards fee structure, ir. was held .that the . fixing 
OI 3 rl81Q fee structure, dictating the formation and 
composition of a governing body, compulsory nomination of 
achers anu staff for appointment or nominating students 
for admissions would be unacceptable restrictions. Although 
an educational institution is not a business, in order to 
examine the degree of independence that can be given to a 
-nized educational institution, like any private entity 
tnar aoes not seek aid or assistance from the Government, 
and that exists oy virtue of the funds generated by it, 
including its loans or borrowings. It is important to note 
that the essential ingredients of the- management of the 
private institution include the admission of students and 
recruiting staff, and the quantum of fee that 
charged . 


is to be 
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An educational institution is established for the 
purpose of imparting education of the type made available by 
cne institution. Different courses of studies are usually 
taugnt by teachers who have to be recruited as per 
qualifications that may be prescribed. It is no secret that 
better working conditions will attract better teachers. More 
amenities will ensure that better students seek admission to 
that institution. One cannot lose sight of the fact that 
providing good amenities to the students in the form of 
competent teaching faculty and other infrastructure costs 
money. It has, therefore, to t>e left to the institution, if 
it chooses not to seek ax>y aid from the government, to 
determine the scale of fee that it can charge from the 
students. One also cannot lose sight of the fact that we 
live in a competitive world today, where professional 
education is in demand. We have been given to understand 
that a large number of professional and other institutions 
have been started by private, parties who do not seek any 
governmental aid. In a sense, a prospective student has 
various options open to him/her where, therefore, normally 
economic forces have a role to play. The decision on the fee 
ro be charged must necessarily be left to the private 
educational institution that does not seek or is not 
dependent upon any funds from the Government. 
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Since the object of setting' up *of an educational 
institution is charitable in nature, capitation fee and 
profiteering cannot be allowed to be indulged in: 

ta.» although the institutions may generate a reasonably, 
revenue surplus for the purpose . .of- -development of 
education and expansion of the institutions. 

(by ror admission in a professional institutions, merit 
must play an important role and * meritorious 
candidates should not be treated unfairly or put at 
a disadvantage by preferences shown to less 
meritorious but more influential applicants. 


Excellence in ' professional education would require that 
greater emphasis be laid on the- merit of a student seeking 
admission for which appropriate re«uiaiipns_can be made. 

As regards determination of merit, it was stated : 


'Merit • is usually determined, for 
admission to professional and higher 
education colleges, by either the marks 
that ^ the student obtains at the 
qualifying examination or school leaving 
certificate stage followed by the 
interview, or by a common entrance test 
conducted by the institution, or in. the 
case of professional colleges, by 
government agencies.’* 


Educational institutions, however, cannot grant 
admission on their whims and fancies ana must follow some 
identifiable or reasonable methodology * of admitting the 



students. Any scheme, rule- <xr regulation that does not give 
ah institution the right to reject candidates who might 
otherwise be qualified according to, say, their performance 
in an entrance test, would be an unreasonable restriction 
under Article 19(6 J, though appropriate 
guidelines/modalities can be prescribed for holding the 
entrance test in a fair manner. Even when students are 
required to be selected on the basis of merit, the ultimate 
decision to grant admission to the students who have 
otherwise qualified for the grant of admission must be left 
with the educational institution concerned. However, when 
the institution rejects some students, such rejection must 
not be whimsical or for extraneous reasons . 


ihe principles governing private unaided professional 
colleges were dealt w 7 ith separately in paragraphs 67, 68 and 
69; the relevant portions wliereof read thus: 


' It would be unfair to apply the same 
rules and regulations regulating 
admission to both aided and unaided 
prufcoaiuiiai institutions. rt irrusL be 
borne in mind that unaided professional 
institutions are entitled to autonomy in 
their administration while, at the same 
t;ime, they do not forgo or discard the 
principle of merit. It would, therefore, 
be permissible for the university or the 
government, at the time of granting 
recognition, to require a private 
unaided institution to provide for 
merit-based selection while, at the same 
time, giving the Management sufficient 
diccre Lion in admitting students. This 
can be done through various methods. For 
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instance, a certain percentage aj~±he 
seats can be reserved for admission- bv 

of those students. who. 
nave passed the common entrance test 
neld by itself or by the 

tt«**/Univeraity apd have applied to the 
college concerned for admission, while 

° f the seats be billed ut> 

oh the oasis of counselling by the' state 
agency. Tms will incidentally take care 
or poorer^ ana backward sections' of the 
* 1 ^ e P rescri P^ion of percentage 

tor this purpose has ; to be done by the 
government according to the local needs 
aid different percentages can be fixed 
or m t nor> ity unaided and non-minority 
unaided and professiona: colleges. The 
same principles may be applied to other 
non professional but unaided educational 
institutions viz., graduation • and post 
graduation non-professional colleges or 
institutes. 


In such professional unaided 
institutions , the Management wi -11 have 
rue right to select teachers as per the 
qualifications . and eligibility 
conditions laid down by the 
State/University subject to adoption of 
a rational procedure of selection. A 
rational fee structure should be adopted 
03 the Management, w r hich w r ould not be 
entitled to charge a capitation fee. 
Appropriate machinery can be devised by 
the state or university* to ensure that 
no capitation fee is charged and that 
there is no profiteering, though a 
reasonable surplus for the furtherance 
of education is permissible. Conditions 
granting recognition or affiliation can 
broadly cover a'ca-demic aha educational 
matters including the welfare of 
students and teachers. 


ST ATUTES OPERATING IN THE FIELD : 

The Parliament in exercise of its .power conferred 
it under Entry 66. List I of the Seventh Schedule of 


upon 

the 
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constitution of India enacted the Medical Council of India 
Act, University Grants Cohesion Act and Ali.Jndi a- Council 
for Technical Education Act. Regulations have also been 
framed pursuant to or in furtherance of the regulation 
making power contained therein. Section 10(1, (i) of the 
AICTE Act reads as under 


" 10 . Functions of the Council. - 

take “li'^urh b< V ^ dUty ° f the Council to 
ensuring n PS aS ifc may think fit for 

development oT^techntal ^and integrated 
educarinn . ® cnn *cal and management 

fiiids n o e f rt f ke - SUr r y in the va tious 
data on t Cal eduMtlon ' collect 

forecast of r f late ’ liters and make 
rorecast of tne needed growth 

development in technical education; 

!pihni° 0 ordinate t,;e development 
ail level" . eaucat * on * n t ^ ie country at 


and 


of 


’ al i°cate and disburse out of the 
° kne Council such grants on such 
-erms ana conditions as it may think fit 


U) technical institutions " 


Section 12A of UGC Act is as 


follows ; 


I2A. Regulation of 
donations in certain 
section. - 


fees and prohibition 
cases.- (I) in this 


of 



4f,' 


(a) " af f iiiation” , together with its 

grammatical variations, .jjaciudes' in 

relation to a college, recognition of such 
college by, association of such college 
with, and admission of such college to the 
privi leges ox., a University; 


(b.) "college” means any institution, 
whether known as such or by any other name 
w 7 h ich provides for a course o f study for 
obtaining any qualification from a 
university and which, in accordance with 
the rules and . regulations of such 

University, is recognized as competent to 
provide for such course of study and 
present students undergoing such course of 
study; for the ’ examination .for the award of 
such qualification; 


(c) ''prosecution”, in relation . to a 
course of study, includes promotion from 
one part or stage of the course of study 
to another part or stage of the course of 
study: 


{ d ) "qualification” means a degree or any 
other qualification awarded by a 

University; 


(e) "regulations” means regulations made under 
this Act; 


(f) "specified - course of study” means a 
course of study in respect of which 
regulations of the nature mentioned in 
sub-section (2) have been made: 
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t'g) ' r student’ * i/Ieiudes a person seeking 

admissiojri as a student 


fh) ' ? university * ’ means a university or 

institution referred to in sub-section ( 1 ) 
of section 22. 


(2) Without prejudice to the generality of 
the provisions of section 12 if, having 
regard to - 


(a) the nature of any course of study for 

obtaining any qualification from any 
University; 


(b) the types of activities in which persons 
obtaining such qualification are likely 
to be engaged on the basis of such 
qualification ; 


(ci the minimum standards which a person 
possessing such qualification should be 
able to maintain in his work relating to 
such activities and the consequent need 
for ensuring, so far as may be, that no 
candidate secures admission to such 
course of study by reason of economic 
power and thereby prevents a more 
meritorious candidate from securing 
admission to such course of study: and 


id) all other relevant factors, 


the Commission is satisfied that it is 
necessary so to do in the public interest, it 
may, after consultation with the university 
or universities concerned, specify by 



regulations the mattcps in resoect of which 
fees may be charged, and the scale of fees in 
accordance with which fees shaii be charged 
in respect of those matters "on and from such 
date as may be specified in the regulations 
m this oehalf, by any college providing for 
such course of study from, or in relation to, 
any student in connection with his admission 
to, ana prosecution of, such course of study 


Provided that different matters and 
a f ferent scales of fees may be so sj>ecif ied 
. « re * ation . to different universities or 
different classes of colleges or different 
areas. 


to) Where regulations of the nature 
referred to in sub-section { 2) have been made 
m ^ relation to any course of study, no 
college providing for such course of studv 
shall - 


levy or charge fee in respect of any 
matter other than a matter specified 
in such regulations: 


levy or charge any fees in excess of 
the scale of fees specified in such 
regulations, or 


ici accept, either directly or 

indirectly, any payment (otherwise 
than by way. of fees) or any donation 
or gift (whether- in cash or kind). 


from, or in relation to, any student in 
connection with his admission to, and 
prosecution of, such course of study. 
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(4) If, after making, in delation to a 
college providing for a -specified course oi 
studv, an inquiry in the manner proviaed oy 
regulations, and after giving such college a 
reasonable opportunity of being heara, tne 
Commission is satisfied that such college has 
contravened the provisions of suD-section 
(3), the Commission may, with the previous 
approval of the Central Government, pass an 
order prohibiting such college irom 
presenting any students then undergoing sucn 
course of study therein to any university ror 
the award of the qualif ication concerned. 


_L5> The Commission shall forward a copy 
of the obde-r -macie by it under sub-section i > 
to the university? concerned, and on ana irom 
the dat of receipt by the University of a 
ccoy of such order, the affiliation oi sucn 
c r ; 1 g e to such university shall, in so rar 
as it relates to the course of stuay 
specified in such order; stand terminatea ana 
on and f rom . the date of termination of sucn 
af f : 1 iation and for a period of three years 
thei carter affiliation shall not be gran re a 
to such college in relation to sucn or 
similar course of study by that or any other 
university. 


{6) On the termination of the 
affiliation of any college under sub-section 
To), the Commission shall take all sucn steps 
as it may consider appropriate ror sareguardmg 
the interests of the students concernea. 

(75 The provisions of this section ana 
the regulations made for the purposes oi this 
section shall have effect notwithstanding 
anything inconsistent therewith _ contamea 
any other law for the time being in rorce. 


Detailed regulations have been framed under me 
aforementioned three Acts regulating admission of students, 
percentage of the minority students to be admitted into nbn- 
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minority institutions, determination of fee and mattexs 
inciaentai thereto and ancillary thexewith. 'By reason of 
the said regulations, the State Government, however, have 
been delegated with the power to determine the fee structure 
in respeci of professional institutions wherefor requisite 
guidelines have been issued; pursuant whereto and in 
iurtherance whereoi committees have been constituted for the 
said purpose.’ 


ihe ciat. is of Tamil Nadu, Maharashtra, Karnataka and 
Andhra Pradesh enacted, statutes prohibiting collection of 
capiLation fee and .regulating admission in professional 
colleges. In terms of the provisions of the said Acts, the 
management of the professional colleges is prohibited from 
charging any fee other than fee determined under the said 
Acts. The right of the minorities under Article 30 of the 
Constitution, however, stands protected thereby. The 
respective State Governments enforced the said statutes in 
respect of self-financing private institutions,- minorities 
or otherwise. "hey further issued various Government orders 
in exercise i their powers under Article 162 of the 
Constitution of India after the judgment in T . M . A . Pal 
Foundation. The University Grants Commission, the 
A.I.C.T.E. and the Medical Council of India, issued 
provisional /ad hoc guidelines covering the same subject 
purported to be in terms of the provisions of the principal 
statutes governing the field in the light of the judgment of 



this Court in T..vM . A t — E&i. — Foundat ion. The State Governments 


also in terms of the 
various orders or 
enforcement of their 
the fee structure. 


observations made by this Court issued 
adopted resolutions providing for 
reservation policy as also determining 


Constitutionality of such Government orders came to be 
challenged, inter alia, by way of writ petition before the 
High Courts of Andhra Pradesh, Karnataka and Kerala, 
certain interim orders had been passed therein which are 
under challenge in several special le.ave petitions. 


As noticed hereinbefore, in T.M.A. Pai Foundation's 
case (supra) only orders and directions issued pursuant to 
iinnj — K r is hna n have been declared unconstitutional. 


Howe’er, the question with regard to constitutionality 
or otherwise of the said statutes, Rules and Regulations had 
not been examined. In particular the parliamentary acts and 
the regulations framed thereunder have not been referred to. 
line question as to whether the field with regard to the 
higher education is covered by the parliamentary 
legislations or not was not adverted to. The extent and 
scope of the legislative competence of the Parliament and 
the State Legislatures within the meaning of Entry 66 of 
List I ana nntry 25 of List III of the Seventh Schedule of 
tne constitution also had not been adverted to. In the 
aforementioned premise, one of us, Variava, J. stated : 



3S3 • i_‘ne learned Chief Justice has 
r^peate. y emphasised that capitation 
tees cannot be charged and that there 
f lst be no profiteering. We clarify that 
tjse aurnorities concerned will always be 
entitled to prevent by enactment or de- 
regulations the chargii g of exorbitant 
f ees or capitation • fees . There are many 
sucn enactments already in force. We 
nave not gone into the , validity or 
otherwise of any suci enactment. No 
arguments regarding the valiaitv of any 
such enactment have been submitted 
Defore us. Thus those enactments will 
not be deemed to have been set aside by 
J u d§ mer *t. Of course now by virtue 
of this judgment the fee structure fixed 
under any regulation or enactment will 
have to be reworked sc as to enable 
educational institutions not only to 
break f-ven but also to generate some 
surplus '"or future development /expansion 
and to provide for free seats. n 


Although the parties have raised their contentions as 
regards constitutionality of some of the provisions of the 
aforementioned statutes, keeping In view the limited scope 
for which this Constitution Bench has been constituted, we 
refrain ourselves from going thersinto. This exercise has 
to be undertaken in appropriate cases. 


ARE THE RIGHTS UNDER ARTICLE iS(l)(g) AND ARTICLE 30(1) OF 
IHJ L-CONST I TUT TON _f J INDIA EQUAL ? : 

3Lsili.A_4-__Pai. ~ pundation (supra) for the first time 

brought into existence the concept of education as an 
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occupation’. In no uncertain terms, it was held that ail 
citizens of India irrespective of the fact as to whether 
they Deiong to a minority group or not have a right to 
establish and run an institution. A right conferred on a 
citizen of India in terms of Article lS(I)(g) of the 
constitution of India indisputably is subject to reasonable 
restrictions, which may be imposed in public interest under 
clause ( 6 ) thereof. The makers of the Constitution no doubt 
while enacting Article 30 of the Constitution of India 
intended to confer on the minorities the same right as that 
of the majority. But, does it mem that for all intent and 
Purport no further or additional right exists in the 
minority community is the question. 


Drawing car attention to paragraphs 54, 65, 133, 139 , 
224-229 of the judgment, Mr. Venugopal and Mr. Vaidyanathan , 
the learned senior counsel for the respondents would submit 
cnat the minority right is equal to that of the majority and 
not vice-versa. According to learned counsel, if it is to 
be neia that the minority exercises a higher right than the 
majority, me same would be counter productive to the Indian 
ethos. Eight to admit students of their own choice, the 
learned counsel would contend, in a professional college, 
therefore, is not absolute. 
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On the other hand, the learned counsel appearing or 
behalf of the Writ Petitioners-Applicant would 5 contend that 


the discussions in 


cen&e&ed round the 


question as to whether the right conferred upon minorities 
unaer Article 30 was subject to clause (2) of Article 23 or 
not. Our attention was drawn to paragraphs 31 to 45 of; the 
judgment and in particular para 31, 45 and 45S of the 
judgment. The learned counsel would submit that while 
considering the question as to whether the Scheme framed.; by 


this Court in Un 


was reasonable, it was 


categorically held that the provisions contained therein to 
the extent that 50% seats would be free seats and 50% 
thereof would be payment seats and all examinations would be 
conducted through Common Entrance Test (CET) and the ceiling 
on fees was declared unconstitutional as beinfH^iolative of 
clause (6) of Article 13 of the Constitution of India. It 
was submitted that in the event if it be held that the said 
provisions are ultra vires for the purpose of clause (6) of 
the Article IS the same consequences must ensue for 
construction of Article 30 of Constitution of India. It was 
contended that having regard to the majority decision of 
this Court, if it is held, having regard to clause (2) of 
Article 23 of the Constitution that in the event an aid is 
granted to a professional institution, they will be subject 
to the same restrictions which any other self-financed 
scheme institution would face in terms of clause (6) of 
Article 13 of the Constitution of India then no 3 purpose can 
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06 nela t0 have been achieved by the Const t ■ • 

enact i i constitution makers in 

en acting clause (1) of * 

1 j ot Article 30 of ^ 

India. c onsti tutiori of 

A citizen Of India whether belongs to a . 
community or not will ■ minority 

— «« **• — ». 

h« . ri , ht \J .p„t 

“» - — 

^ Jcunaatlim this Court held that 
minority neid tha t 

- institutions can establish and run a orof ■ 
institution in terms o' c Passional 

rrrr 

stablish an institution of rK • 

n oi — their., own choice . 


A citizen of India with a view to establish 

*»«««-. his .JT ““““ 

T ° “* >«•»* «■*«««, ,h. 

non-Einority is equal ■ . ““ 

«„ , he ’ -• *-»». f ».h.s 

irotect tne minorities so that th 0 

the institut ' stude nts in 

institution established by them Th • 

extended to t- . ’ hlS privlle 8'e is not 

non minority community . They also ha 
ri * ht to establish an institut ' 

their ow ■ . " ^ admit indents of 

n cnoice in terms of Para 68 f t, 

LMh p . , ara 68 of the judgment in 

Dut they do not have any ri»ht ot a ■ 
students belonging to ‘ admitting 

particular , Particular locality or speahing a 

F i-icaiar language a<? • 

serve the said _ institutions are not meant to 

purpose. But the same for all intent 


and 



purport having regard to the auesi ion involved' in - the matter 
majc not be of mucn consequence as would appear from the 
discussions made hereinafter. 


The Bench held; 


*36. ihe private unaided educational 
institutions impart education, and that 
cannot be the reason to take aw T ay their 
choice in matters, inter alia , of 
selection of students and fixation of 
fees. A1 filiation and recognition has to 
be available to every institution that 
f 'If ills the conditions for grant of 
such affiliation and recognition. The 
private institutions are right in 
submitting that it* is not open to the 
Court to insist chat statutory 
authorities should impose the terms of 
the scheme as a condition for grant of 
affiliation or recognition; this 
completely destroys the institutional 
autonomy and the very objective of 
establishment of the institution. 


The Scheme framed in Unni Krishnan was held to be 

unconst i tutional by this Court and only in that context it 
was observed: 


* 38. The scheme in 
has the effect of nationalizing 

education in respect of important 

features, viz., the ri r ht of a private 

unaided institution tc give admission 

and to fix the fee. By framing this 
scheme, which has led to the State - 
Governments legislating in conformity 
with the scheme the private institutions 
are indistinguishable from the 



government institutions; curtailing all 

the essential features of the right of 
administration of a private unaided 
educational institution can neither be 
caned fair nor reasonable. Even in the 
aecision m ilnnl nrishnan 's case , it has 
been ooserved oy Jeevan Ready. J. , at 
page / 4 9 , para 194, as follows': 

ihe hard reality that emerges is 
y n ' ^ . . Private educational 

m m tut ions are a necessity in the 
pro ent day context. It ‘is not 
possible to do without them because 
the Governments are in no position 
to meet the demand - particularly 
in the sector of medical and 
technical education which call for 
suDstantial outlays. While 
education is one of the most 
important function: of the Indian 
o_ate it has no monopoly therein. 
Private educational institutions - 
including minority educational 
institutions - too have a role to 
play. 


However, it was also noticed : 


r„ 13 ®’ A * w ® look at it, Article 30(1) 
. . SO. Of guarantee or assurance to 
* nd religious minority 
lr.stitu. ons of tneir right to establish 
ana aannnister educational institutions 
. ’ . ' ej : r cn oice. Secularism and equality 

Const itirM th f basic ^tures of the 
con s-t 1 tu t i on , art i r* 1 <=> q p. / -j < 

* -ti title ju i 1 ) ensure® 

protection to the iineuistic and 
the minorities, thereby preserving 

tne _ secularism of the country' 
furthermore, the princi. : . 8S of equality 
muse necessarily apply ■ 

°f such rights. Uo la 
that will discriminate 
minorities with re- 
establishment and adn j nistration of 
educational institutions vis-a-vis other 
educational institutions. Any law or 
° r regulation that would put the 
educational institutions run by the 


the enjoyment 
can be framed 
against such 
:rd to the 
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minorities at a disadvantage when 
compared to the. institutions run by the 
others will have to be struck down. At 
the same time, there also* cannot be any 
reverse discrimination. It was observed 

1 73, at page 192, that 


" the whole object of conferring the 
right on minorities under Article 30 is 
to ensure that there will be equality 
between the majority and the minority . 
If the minorities do not have such 
special protection, they will be dented 
equal it' . " 


In othe words, the essence of Article 
39(1) ts to ensure equal treatment 
between the majority and the minority 
institutions . No one type or category of 
institution should be disfavoured or, 
for that matter, receive more favourable 
treatment than another. Laws of the 
land, including rules and regulations, 
must apply equally to the majority 
institutions as well as to the minority 
institutions. The minority iristTtxrt irons, 
must be allowed to do what the • non- 
minority institutions are permitted to 
dp . 

139. Like any other private unaided 
institutions, similar unaided 

educational institutions administered by 
linguistic or religious minorities are 
assured maximum autonomy in relation 
thereto- e.g., method of recruitment of 
teacher? , charging of fees and admission 
of stud nts. They will have to comply 
Wxth t j conditions of recognition, 
which cannot be such as to whittle down 
the right under Article 30. ,! 


The findings of this Coui t in the aforementioned 
paragraphs must be given their full effect. Although the 
width and scope .of Article iS(iWg) and Article 30 are 
different, but they seek to fulfill the same purpose. A 
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minority institute • 

n ° ^^itional rights but it 

a con sti tucional piotection to H - ~ enJO ‘ VS 

the minority c & ^ Students belonging to 

b, ** d ~ 

~ «. « v h “ b,h * if •“ -“•* - 
<««.« „ WI Obo . the ,h ' - 

We may noti ce that this Court j, •• , 

( supra ) stated : 


thTn,: rd :: re to re a ^ th * ;»•«, two 

necessary and hav, HS Particularly 

provisions i„ these treaties? SUbject °* 

i^e first 'c t 

belonging to ° racial** tha . t nat ionals 

linguistic minorities sha 7 f* Iig \ ous or 

every respect on a fn!t ° e pxaced in 
equality with the 0 1> f n? of Perfect 
State. The second °£ ‘" O n t tionals of the 
minority elements suitable " for the 

preservation of -leans for the 

Peculiarities. their . racial 

bnnr rational characteristic! ° nS 3nd 

Jhese^ tiv-o reoui reoi»nt <= 
closer v interlocked, for V “ lnd<? ed 
no true equalitv between _ nere wouid be 
a minority if { he , ®f n a majority and 

of its own ina/itu*^ Were deprived 
consequently complied 3nd h ' ere 
Knic n constitutes the ren °unce that 
its being a minority". ” Ver '’ es sence of 


ihe puruor • onr? 

ooject for which Am 
inserted in the Constitution cannot b ^ 

Judgments of Khare. J ia .. * 10St Slght of ' 

— «« - 

e constituent assembly. 
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The argument that the management of the minority 
institutions cannot be taken over, whereas that of the non- 
minority institutions can be, is misplaced and in any event 
irrelevant. This Court in no unmistakable terms held that 
the State cannot ^ake any step by way of imposing conditions 
at the time of grant of recognition which would amount to 
nationalization c ? education. This applies to both 
minorities and non- minorities . 


The Constitution 
any citizen of India 
action taken on the 
property of minority 
sanction through an ac 


prohibits acquisition of property of 
except in accordance with law. Any 
part of the State to take over the 
institution must also receive legal 
t of a legislation and not otherwise. 


It will not be a correct proposition of law, on the 
face of Clause I A of Article 30 of the Constitution to 
contend : hai the properties of the minority institutions 
cannot be taken ov r at ail. The only right which they have 
is to get reasonable compensation so as to enable them to 
establish another educational institution at some other 
place. It is not necessary to riise hypothetical question 
to drive home a point wdiich is of not much consequence. As 
and when laws are made, their con; ~ itut ionaiity will have to‘ 
be tested on their own merit. Preemptive answers should not 
be given on hypothetical questions. 
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furthermore , in the event. running of a minority 
institution is found to be against national interest or 
permissible limits of regulations, it can be taken over with 
a view to maintain morality. public order, health, national 
interest. Similar such considerations would empower the 
State to close the institution or take over the management 
thereof, although the same may be done only in extreme 
cases . 

In ca ;e of gross mismanagement and violation of the 
conditions of essentiality certificate also, the State may 
be held to have the power to close down, the institution. 

The right of the minority inst itution. to admit their 
own students, i n other words, i only by way of protection 
of the minority interest so that they may get the benefit of 
the equality clause. Such a protection should not be 
confused to be a right. This is evident not only from paras 
138 and 139 of the judgment but also from para 371, ( opinion 
of Euma Pal, J. 

The suateme t of „ law contained in paras 138 and 139 is 
absolutely clea and unambiguous and no exception can be 
taken tnereto. The doubt, if any, that the minorities have 
a higher right in terms of Article 3G«1 ) of the Constitution 
of India may be dispelled in clearest terms inasmuch as the 
right of the minorities ana nor -minorities is equal. Only 
certain additional protection has been conferred under 



Article 30(1) of the Constitute n of India to bring the 
miaorities on the same platform as that of non-minorities as 
regards the right to establish and administer an educational 
institution for the Durnose of imoarting education to the 
members of their own community whether based on religion or 
language . 

Demogr phica ly every Indian can become a minority 
having regard to the fact, that even Hindus are in minority 
in Jammu & Kashmir. Punjab and some other States in North- 
East of India. Even Hindi spea; ing people except northern 
Tndia ar« ±xx minority in other pe cts of the country. 

The question, thus, has tc be considered . keeping in 
view the fact that every Indian may be a minority, either 
based on religion or language, in one part of the country or 
the other. ~he right of a citizen as a minority in one part 
of the country cannot be higher than his right as a member 
of majority in a- other part of the country. 

Furthermore- one of us (Variava, J.) speaking for 
himself and Bhan, J. clearly said •: 


c n» A rights a s f hose .enjoyed — by m a. iar. Lt y < 
Article 30 gives no i ^ght to receive State 
aid. It is for the institution tc decide 
whether it wants to receive aid. If it 
decides to take State aid then Article 30(2) 
merely provides that the State will not 
discriminate against it. When State, whilst 
giving aid, asks the minority educational 





regulations framed thereunder tft© private 
institutions are required to maintain cm*** - Of08 Si _ 

w/ mat He dmted or depart from, in m context ' 

of giving admissions to the meritorious students , it cannot 

^ stuctents belonging to the minority 
common lty snail be admitted without reference to merit. 


°° Ur, ' S ’ n 1s re Levant to place on record would 

" SnC0Ura9e — of • pseudo minority institute 

,mPa :^ — ^ — - statutory ” ^ 

r «qu i at ions , tfi’ . dtu 

_ r .„ . ' ' oe -equally applied to all the 

proressional institutions whether aided or , , 

run by a minor it - raided whether 

rity or non-minority. j n 

in matter of 
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maintenance of standard, these institutions must be equally 
treated. 

If it be held ‘that the minority institutions can admit 
all the students 'belonging to their own community whereas 
the non-minority institutions cannot, the same, m my 
opinion, would amount, to re-writing . the judgment. 

The arguments which have been advanced in this behalf, 
if accepted, would clearly lead, to the conclusion that the 
majority decision in TMA Pai Foundation is wrong. 

Even while laying down the law in terms of Articles 
! 5 ( 3 ) . 15(4), 16.1) and 16.4), the object is to attain 
equality. Reverse discrimination even in the majority 
iudament has been, frowned upon. Can. we say that the nghc 
If the minorities is higher than the other disadvantaged 


group? Possibly not having re 


Sard to Part III of the 


Constitution. 

It is interesting to note that recently in 
ni pt _ p.n.iek Ham acher. Vs. lefl-JaaJLlinaSE decided on 

23^ June, 2003 by US Supreme Court tbe guidelines 
providing for selection method under which every applicant 
from an underrepresented racial or ethnic minority groups 
was to be automatically awarded 20 points out of i00 points 
needed to guarantee admission, was struck cown as oemg 
violative of equality protection clause. It was observed 
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me very nature of a college's 
permissible practice of awarding value 
to racial diversity means that race must 
be considered in a way that increases 

iince^c'ou^ 8 ' ri ChanCeS f ° r admission? 

. oile-,e admission is not left 

i "harrier ° lnal : ticula te intuition, it 

assigning What ,. iS ^appropriate in 

assigning some stated value to a 

relevant characteristic, whether it be 
reasoning ability, writing style 
running speed, or minority race! 
Justice ^ Powell's pi us f Jtors 
necessarily are assigned some values 

sc^e^aT^"^ d ° eS b >' a "umbered 
in its^ "he- • SCh ° 01 accomplishes 
its nonstic review. M Grutter 

impu- at thf; the d ! sti -tion does not 
,^Jr‘ ■ . tnat applicants to the 
undergraouate college are denied 
individualized consideration or a fair 
cnance co compete on the basis of all 

£ *7s r AZ%.r rita their a ^^ a tions 


Justice Gmsburg, however, speaking for himself and 

Justice Souter in their minority opinion stated: 

"Our jurisprudence ranks race a 
suspect- category, "not because 

clas = ific S t • lneVlbabl5 30 impermissible 
c , las ~ lr lcaiCion i out because it is one 

has Ch bee S n al d y ’ t0 „ our national shame, 
nas oeen drawn for the purpose of 

maintaining racial ineaualitv.°' 

Agency K 395 * p®* ^development 

'ttJ l 2a 3i0 ' 331-932 (CA2 

1 oo) . 1 footnote omitted). But where 
race is considered "for the purpose of 
achieving equality,", id., a t s ', 7 
automatic proscription is in order. ’ For 
as insightfully explained. "the 
constitution is both color blind and 

the C e°a n u S a? OUS- J° 3VOid inflict with 
, eguai protection clause, a 

cau=es f ha a ™° n that denies a benefit, 
not “he ? °r imposes a burden must 

fhe r °f S f a ° n race ' In th at sense, 
the ^ ons t itution is color blind. But 

prevent nS d tltUt - 10n 1S color conscious to 
.revent discrimination being perpetuated 
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and undo the effects of past 

dirsrimination. "Un: ted States vs. 

^p fe T 7 " C ?^ 7 Bd * C Ed -. 3 72 F . 2d 
d3o, S7o (CA5 1966 )( Jisdom, J. ) ; see 
echsler, The Rational, nation of Civil 
Liberties and Civil Rights o^ nD Tn i? 
Tex .0.10, 23(1968) (Brow, may be s as 
disallowing racial classifications that 
imply -n invidious assessment" whiio 
allowing such classifications when "not 
invidious ^in implication" but advanced 
to ' ’correct inequalities"). 

Contemporary human rights documents draw 
jU'.t th s line; they distinguish between 
f ticics of oppression and measures 
designs.. to accelerate de facto 
equal i t See Grutter, post, at 1 

; ? » . J - concurring )( citing the 

ur ited ations - initiated Conventions 
Elimination of All Forms of 
Discrimination and on the 
Elimination of All Forms of 
Discrimination against Women.)." 


on the 
Racial 


It is not necessary to express any opinion on this 
judgment one wav or the other bu it is referred to as the 
same points out two different viewpoints. But one thing is 
clear; ultimate constitutional goal is to attain equality. 


Human » story would show that struggle of man for 
democratic polity was inspired jy a desire to achieve 
equality among .hem. Indeed, some of the world 

Const i tut lot ; if their preamble abhor inequality and 
proclaim to achie ^ equality in ail respects. Whatever may 
be the p>ower and jurisdiction of the State and State 
authorities to make a special provision in favour of 
backward and downtrodden, whe the Court tests the 
reasonableness of such distinctive State action, it should 
be done by poking a question whether such State action to 
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ameliorate social, economic and political poverty; whatever 
be the reason, delays the .journey towards proclaimed goal of 
equality. If a measure tends to perpetuate inequality and 
makes the goal of equality a mirage, such measure should not 
receive thr ap] oval of the Court. The Court, in such 
circumstances, r is. no mould the relief by indicating what 
would be t lie reasonable measure or action which furthers the 
object of achielving equality. The concept of equality is 
not a doctrinaire approach. It is a binding thread which 
runs through the entire constitu' ional text. An affirmative 
action may, therefore, be constitutionally valid by reason 
of Articles 15(4) and 16(4) and various directive principles 
of State policy, but the Court cannot ignore the 
constitutional morality which embraces in itself the 
doctrine of equ; iitv. It would be constitutionally immoral 
to perpetuate . inequality among majority peopOie of the 
country in :he g vise of protecting the constitutional rights 
of minorities , id constitutional rights of backward and 
downtrodden. Ail the rights of these groups are part of 
right to social development which cannot render national 
interest ard public interest ubservient to right of an 
individual or right of community 

In the event the minorities are not granted the right 
to establish educational institutions of their choice and 
admit students of their community, the right of equality 
would lose all its purpose and relevance. It is in that 
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sense the rights of the majority and minority 
to be equal. In my opinion tJ)e provisions 
Idling), t9(2) and 30 must be so construed. 


must be held 
of Articles 


BiASONARTiF ffF m ; L.ATTf>MS . 


far as institutions imparting professional 
education are concerned, having regard to the public 
interest, they are bound to maintain excellence in standard 

of education. ' To that extent, there cannot be any 

compromise and t} 1(a , , 

the state would be entitled to impose 

restrictions and make regulations both in terms of Article 

19(1 Ug) ^ Article 30 ° f the Constitution of India. The 
width of the rights and limitations thereof of unaided 
institutions whether run by a majority or a minority must 
conform to the maintenance of excellence. With a view to 

achieve the said goal indisputably the regulations can be 
made by the State. 


ihe right to administer does not amount to right to 
maiadminister and the right is not free from regulation. 
The regulate ry measures are necessary for ensuring orderly, 
eificient and sound administration. The regulatory measures 
can be laid down by the State in the administration of 
minority institutions. 



i.Al£iiX_OF_E£ii: u , . 


««•*• Of fh. Constitution do., „.t 

aosoiute right. r „. „„ cli . 

aucn -ngriL is subject tr> 
Permissible , Jeez to 

... • , ■" *» on pr.v.ntln, 

administration. Broad, „ 

regulation, ” . M .... P.r.i.sibl. 

mperjnissioie regulations ' ’ . 


of the 


permissible reon > - , 

reguiations/restrictic 


governing enjoyment; of Article 30U, of t 


the Constitutic 


,„d sno.ii.no, of 
education,, „.„ a ,rd, .. ^ „ 

(1963) 3 S CR s-?-. c . x 

8 *'’ v.. 

il970i 2 scc 2q79; 

V. , 

( -lSSO ) 2 SCC 4 78 ) ; 

fii) regulations ensuring f h 

unns tne security of the services 

or the teachers or oti er 

er employees (See In 

ii era i a . — Educa ting n-j ] i „ . 

! cina ^ saints. High School 

v * (supra); 

‘ iii 'Introduction of on . . . 

n outsiae authority or 

rcix-ine voice m the matter of service 

„ , di “° ° r employees <See Ail — Saint a__Eigli 
v fiaiSiameitLaf,^. isupra); 
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(iv) Framing 
conditioi 


and their 
v . Mother 
School v. 


Rules and Regulations governing the 
J service of teachers and employees 

pay and allowances (See 

Prov i ncia l. . ( supra) ana 

Lt overnmertf — ax , P . ( supra ) ; 


(v) Appointing a high official, with authority and 
guidance to oversee that Rules regarding' 
conditions of service are not violated, but, 
however such an authority should .not be given 
blanket, uncanalised and arbitrary powers (See A1 1 
Sain-Ls_i: x g h. . School , v. government of A ndlira Exadoah 
( supra ) : 


(vi) Prescrib: ng courses of study or syllabi or the 
nature of books i aee State of Kprai a v. Mother 
F xpy i nc i a 1 (supra) and ..il Saints High School „_v. 
uo v e rumenlx ox_A, E. . (supra)]; and 

( vii IRegulation in the interest of ’ efficiency of 
instruction, discipline, health, sanitation, 
morality, public order and t hi like [See 

didli bajjb ahi v . Gujarat { sup \a.j ] 



fc r hat 


iiuo iect +• * 

v L zo Khat , 

•«« or th . „ "' ■'**“ 15 

li) Refusal to a ffn ■■ 

iatlon . Without suffi cient 
rSaSOns , 

'supra)],- 

"rr™ ^roo 

autonomous . administration of th ' 
ed national institution , A „ ' . / 

O ■ , IA-LL ^LlQi LS Hi r fU 

' iii i Introduction of an outside 1 authority either 

directly 0 r throu#h 

ts nominees in th* 

governing body or the m 

waging- committee of 

minority instituti n to 

1 to conauct the - fc ■ 
of the ; eifairs 

tne institution r An - . 

V. cover 5aintS School 

i supra)]; 

llv} Provision of an 

o^ier of ° r revision against an 

1 QISmiSSal « removal by an 
me, her of sta ff «»rievea 

- -1 — 

i 1Ux _ KwclAn ' R 

<19 ' 9> 2 «CC i 24 and ,1^ ’ 

v • Government q£ A - / 

< supra ) ] : 
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The purported right of the States to prescribe a 
certain percentage of seats for. their nominees including 
those belonging to the reserved category candidates 
to have arisen from: 


(i) The State grants essentiality certificate . in 
terms whereof in the event of closure of the 
institution the State undertakes to take over, 
ai) The States have a duty to enforce Directive 
Principles of State Policy in terms of Article 
36, 41, 45 and 47 of the Constitution of India. 

• t cf.fp Poiicv contained in Part 

Directive Principles of stare Policy 

IV of the Constitution of India are not justiciable. 

Equality clauses contained in Part III »i the 
constitution are to be found in Articles 14, 15 and 16. 

Whereas Article 14 mandates equality amongst all sections «u 
people. Articles 15 and 16 deal with the matters specified 
therein namely, prohibition of discrimination on grounos of 
religion, race, caste, sex or place of birth and equaiicy o 
opportunities in matters of public employment. 
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we are 
i 3 / and { 4 ) 
thus : 


concerned in this case with Article 15. Clauses 
of Article 15 of the Constitution of India read 


,r '(3) Nothing’ in 
prevent the " State 
special provision 
children. M 


this article 
from making 
for women 


shall 

any 

ana 


" (4) N °thing in this article or in 

the US State °' articl f 29 sha11 Prevent 
rne State rrom maKing any special 

provision for the advancement of any 

classes^ Tr educationally backward 

Castes ani ° r the Scheduled 

castes ana acneduied Tribes. 


The said provisions were inserted bv the Constitution 
First Amendment Act, 195!. There, thus, exists provision 
for an exception to Articles 14 and 15 as also Clause ( 2 ) of 
article 29 of the Constitution of India. The State has also 
8 ri * ht tD ^ SOme reservation for women and children in 
terms of Clause (31 of Article 15 of the Constitution of 

India. Clauses (3) and (4) of Article 15 provide an 

exception to the general rule. A special provision either 
for women and children in terms of Clause (3) or for 

advancement of social and backward class of citizens of 
Scheduled Castes and Scheduled Tribes in terms of clause (4) 
must be made by the State in terms of a legislation or an 
executive order. Such a legislation or executive orSer 
»°uld be in relation to the State action. The said 
provisions cannot be extended by way of imposition of 
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restriction or retaliation so as to impair the right of a 
citizen of India under Article 13(1 )(g) or Article 30 
thereof. The question which may arise is as to whether the 
State can mandate upon an industry or a business house ( for 
example) to provide job to a person belonging to a reserve 
category? If not, the necessary corollary would be that 
such a restriction or regulation cannot be imposed on a 
citizen carrying on an ' occupation ’ . The right of a citizen 
in terms of Article 13(1 ) ( g 5 of the Constitution whether ' to 
practise any profession’ or 'to carry on any 
business/occupation’ must be the same or similar. The 
reasonable re. stric ' ions in terms of Clause i 6 ) must be on 
the exercise of a right conferred by the said sub-clause. 
Although reasonable restrictions can be imposed on e-xercise 
of such right in terms of the constitutional scheme, the 
State cannot impose its own duties and obligations upon a 
citizen . 

Furthermore, Clauses (3) and (4) of Article 15 are 
enabling provisions. The States were to take appropriate 
steos required therefor within the bounds, that is, i invited 
only for uplifting the weaker sections and: not for 
conferring upon them a preferential right.- Reservation can 
be made inter alia by way of compelling State necessity. In 
any event the execi: ive policy of the State cannot be thrust 
upon the citizens without any vaiia legislation. 
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At thiS J unc ture , it m a y be U8ef . 
decisions of this Court i„ ^ th .. ° ' ” ^ the 

^ ' supra ) wherein 

Constitution Bene'-, hpl ■ • ^ s Peakin§ for the 

nel ° ln the following terms : 


Kera!a nC referred el us f0 t r 0 **£ State ° f 
Principles contained in d , ire ctive 

requires the State to A ^ qo whi< =h 
provide, within alril e "deavour to 
i ram the Period of ten Fears 

Constitution, for ent ■ ° f the 
education for all I ^ . Ma compulsory 
complete the age of fi"?" until the > r 
«th considerable warmt^f^f 5 '* < ? rs and 

-nuignation maintain ■ Ieean S and 

minorities should be pe-mitt ^ no 

in cne way of the i i-n’ * tcea to stand 
sacred duty cast If'" 311 ™ of the 
giving free U P°'> the State of 

education to the child°r" PU isory primary 
so as to brine Qren 01 the country 

“ake them fit | or |?“. p P ro Periy and to 

ana responsibilities of 1 " 8 /”*, tile duties 

10 Pamper to the selfish g ,°° a cit izens. 
minorities i s . Cla i»‘s of these 

counsel , to set bacT?^ , t0 lea ™ed 
clock of nr> . aCK tne hand« or ‘ the 
mi iorit ‘ - Progress. should these 
DerJ .“"Vo kS 2 , earned ^nael, be 

fragmentation 

and™ in° separate 

thereby retard the unitv of™ 1 *''* 3 and 
^earned counsel 6 T! 1 ' °f.„f he nation ? 
institutions were eouai 1 - ? minority 

me sacred obli4ti«n e - loquent as to 

cowards the minority r ° r . Lne stat e 
n °t, for this ToJr't C ° t l!fflUnitieS - 16 is 
wisaom of the supreme i -•<- qU * 8 .\ ion the 
" e tne People of' India ° T Cne iand - 
ourselves the Consti?i?i • ? 1Ven unto 

any particular. tu 1 n ^'nich is not 
but for aU ‘ Its P r OV °s? nity ° r secti °" 
to protect all, minoritf^ are , intende d 
majority communities Th WeiJ - 33 the 
manner C f doubt that o ~ Can be no 
Ufs guaranteed certain T LO , nstit ution 
of the minoriUes r eilShed p iShts 

Uies concerning 
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language, culture and religion. These 
concessions must have been made to them 
for good and valid reasons. Article 45, 
no doubt, requires the State to provide 
for free and compulsory education for 
all children, but there is nothing to 
prevent the State from discharging tnat. 
solemn obligation through Government and 
aided schools and Art. 45 aoes not 

require that obligation to be discnargea 
at the expense of the minority 
communities . So long as the Constitution 
stands as it is and is not altered, - u 
is, we conceive, the duty of this court 
to uphold the fundamental, rights and 
thereby honour our sacred obligation ro 
the mi'noritv communities who are of our 
own. Throughout the ages endless 
inundations of men of diverse creeas, 
cultures and races - Aryans ana non- 
Aryans, Draviaians and ^ t Chinese, 

Scythians, Huns, Patnans and Hugnals 
nave come to this ancient land from 

distant regions and climes. India nas 

welcomed them all. They have met ana 
gathered, given and taken ana go 
mingled, merged and lost m one oody. 

India’s tradition nas thus o 
epitomised in the following nobre 
lines : 


"None shall be turned away 
From the shore of this vast sea 
of humanity . (poems by 


That is Inai a 
Rabindranath Tagore ) . 


Indeed India 
her message 
proclaimed in 


has sent out to the world 
of goodwill enshrined and 
our National Anthem : 


"Day and night, 

thy voice 

goes 

out from 

land to land, 
calling Hindus, 

Buddhists , 

Sikhs 

and Jains 

round thy tnrone 
and • Parsees, Mussaimans 

and 

Christians. 

Offerings are 

brought to 

thy 


shrine by 



so 


the East and the West 

to be woven in a garland of 

love . 

Thou bringest the hearts of all 

peoples 

into the harmony of one life, 
Thou Dispenser of India's 
destiny, 

Victory, Victory, Victory to 

thee.*' 

( Rabindranath Tagore) 

It is thus that the genius of India has 
been able to find unity in diversity by 
assimilating the best of ail creeds and 
cultures, uur constitution accordingly 
recognises our sacred obligations to the 
minorities. Looking at the rights 
guaranteed to the minorities by our 
Constitution from the angle of vision 
indicated above, we are of opinion that 
cl. 7 (except sub-cls. 1 and 3 which 
apply only to aided schools) and cl. 10 
may well be regarded as permissible 
regulation which the State is entitled 
to impose as a condition for according 
.its recognition to any educational 
institution but that cl. 20 which has 
been^ extended by cl. 3(5) to newly 
established recognised schools, in so 
far as it affects educational 
institutions established and 

administered by minority communities, is 
violative of Art. 30(1). ** 


Mathew, J. speaking for a S-Judge Bench of this Court 

1 n Ahmedabaa St. — Xavier,* s. . Co 11 e ge Socie ty ( supra ) __ la id do wn . 

that the State necessity cannot be foisted upon the 
minority. It was held: 


"We find it impossible to subscribe to 
the proposition that State necessity is 
the criterion for deciding whether a 
regulation imposed on an educational 
institution takes away or abridges the 
right under Article 30(1). If a 
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legislature can impose any regulation 
wnicn it think necessary to protect what 
in its view is in the interest of the 
state or society, sounds paradoxical 
tnat a right which the Constitution 
makers wanted to be absolute can be 
s ubjected^ to regulations which need only 
satisfy the nebulous and elastic test of 
State necessity. The very purpose of 
incorporating this right in Part III of 
the Constitution in absolute terms in 
marked contrast with the other 
fundamental rights was to withdraw it 
rrom the reach of the majority. To 
subject the right today to' regulations 
dictated by the protean concept of state 
necessity as conceived by the majority 
would be to subvert the very purpose for 
which the right was given." 


This Court in S uneel — Ja t l ey — and Others Vs. State nf 
Hai vana — and — Ci t hers [(19e4 i 4 £>CC ^36j held that reservations 
for students coming from rural areas would be bad in law*. 


It is difficult to define precisely what would 
constitute local needs". Mr. Venugopai refers to the 
Medical Council of India Regulations, 1933 for the purpose 
or showing the requirements necessary to be considered by 
the State Government for the ■ grant of essentiality 
certificate. The State Government alone would be in a 
position to determine local needs which may be based, for 
instance, in the case of doctors, on the ratio of doctors to 
the population of the State. Other factors such as the 
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the rel6Vant min ° rity in the State , the number 
. ri ” Professional colleges belonging to thv 

' 1CU1Sr lln « ui *«c/wIigio U » minority in the 
Percentage of poorer and backward 

total - aJQ 8ectlms « the State, 

r ° f Pr0feSSi ° nal — therein, contend ,/ 

^1’ W ° Uld ^ factors . This may be so ^ 

etmriarly there are many more factors ■ • f 

„ it “ uld 

no d.ot, p „ vU . ““ *“ 1KI «->*«-. 

ro1 some guidelines for + 

, . es ror the purpose of 

etermrnation of local needs b(Jt thg same 

:“•* ^ — — -■ - State to State. 

4bs ;° Pment ° f 3 ba — — - b. a local need, 

nee ox gooa educational institutions in particular area 

— b e a local need. The State may, in pursuit of its 

. oncy for the development of the 

or the people, consider it 

r *”““** —no, 

- ~~m o, too.t wu . 

«“ n*fr.„« to s,.,« „ , 

.'° r ’°° d “* “X »oo Ut. to 

to , k , lr 

capitals. 


ESSENTIALITY CERTIFICATE : 


Although local needs, 
keeping in view the factors 


thus, may have to be determined 
enumerated therein but it must 
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also be not* :sd that no essentiality certificate is required 
to be given by the State in relation to engineering and 
other professional colleges. While faying down the law 

based on interpretation of a Constitution as well as a 
judgment, we cannot take a avopic view and hoid that 'local 

needs' must be referable to the medical education. 
Futhermore. it may be difficult to give a restrictive 

meaning to the expression 'iocai needs' i.e. keeping the 
same confined to the area where . the educational institution 
is sought to be established inasmuch as the right of 

minority exterds to the entire State and, thus, the local 

needs may auo have direct nexus having regard to the need 
of the State. 


in State of Maharashtra vs. Indian Medical Association 

and Others [(2002) 1 SCC )], this Court did not decide the 

question as to whether the expression "technical education 
occurring in Article 371(1 )(c) of the Constitution is 
distinct and different from "medical education". The 

questions which arise for consideration herein did not arise 
there. 


in in diar Med ical Ass ocia tion case (supra.), this Court 

was concerned with Maharashtra university of Health Sciences 
Act. 1998 wherein the question revolved round as to whether 
the essentiality certificate would be necessary for the 

State to establish a Government-run medical college. 
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We cannot read the said judgment out ^of context. 


is not to be read as a 
a judgment is its reasoning 
on reading the same in its 
of a case or the principles 
and reasons on which it is based is distinct from the relief 
iinally granted or the manner adopted for its disposal. [See 
. executive — Hjig meer v,. Dhenkanal Mil or Irrigation Division. 

Orissa, and Q t he r S vs. JLiL-_- Budhar^ S (Deceased) B y IBs . And 

Ot hers (2001) 2 SCC 721] 

in £adma_ £ undara — Ran (.Dea d) and Others Vs. State - of 

-i-jii... and Qthens [(2002) 3 SCC 533 ], it is stated: 


INTERPRETATI ON OF A JUDGMENT : 

A judgment, it is trite, 
•statute . The rati decidendi of 
which can be deciphered only up 
entirety. he ratio decidendi 


There is always peril in treating the 
words of a speech or judgment as though 
he T ' ar . words in a legislative 
enactment, and it is to be remembered 
ha judicial utterances are made in the 
' Gt ing of the facts of a particular 
case, said Lord Morris in Herring ton V. 
Sri , :i ( fh Railways Board ((19725 2 WLR 537 
y aC 8 77 { HL ) [Sub nom British 

railways.- Board v r . Herring. ton , (1972) 1 

tic 749 i HL 5 ] ) . Circumstantial 
r lexj-biiity , one addition ,1 or different 
tact may make a world of difference 
between conclusions in two cases . ' 1 


i_See also Hanyana F inane iai. C o rponaxlon 
ul 1 i-LLLLs and _Ar other [(2002) 3 SCC 4 96] 
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In General Kierfrir r n . Vs. ilen UM »r 
4 SCC 137], it was held: 


As often enough pointed out by us, 
words and expressions used in a judgment 
are not to be construed in the same 
manner as statutes or as words and 

expressions defined in statutes. We do 
not have any doubt that when the words 
adjudication of the merits of the 
controversy in the suit" were used bv 
this Court in State of U.P. v. Janki 

Saran Kaiiash Chandra {{1974) 1 SCR 31- ; 
(1973) 2 SCC 96 : AIR 1973 SC 2071), the 
words were not used to take in every 

adjudication wdiich brought to an end the 
proceeding before tne court in whatever 
m ^ nn ^r but were meant to cover only such 
adjudication as touched upon the real 

dispute between the parties which gave 
r *® e the action. Objections to 

adjudication of the disputes between the 
parties, on whatever ground are in truth 
not aids to the progress of the suit but 
hurdles to such progress. Adjudication 
of such objections cannot be termed as 
adjudication of the merits of the 
controversy in the suit. As we said 
earlier, a broad view has to be taken of 
rhe principles involved and narrow and 
technical interpretation which tends to 
defeat the object of the legislation 
must be avoided.” 


in B ajessvar Prasad Mi shr a Vs. the Stare of WeAt 
and Another reported in AIR 1965 SC 1887, it was held; 


” Article 141 empowers the Supreme Court 
to declare the law and enact it. Hence 
the observation of the Supreme .Court 
should not be read as statutory 
enactments. It is also well known that 
ratio of a decision is the reasons 
assigned therein. ” 


(( 1987 ) 


Peng a 1 
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{See. also M/s. Ama r Nath, um P r a ka s h and Q . th& ns. Vs. 
State of Punjab and Others [1S85 (1) SCC 345] and 

.Tnhflran f Dead ) and Others V s . AbduJ Sa i am ,-.. ( Dead i B y L R s,. — And 

Others [(2001) 7 SCC 573]) 


It will not, therefore, be correct to contend, as has 
been contended by Mr. Nariman, that answers to the questions 
would be the ratio t.o a judgment. The answers to the 
questions are merely conclusions. They have to be 
interpreted, in a case of doubt or dispute with the reasons 
assigned in support thereof in the body of the judgment, 
wherefor, it would be essential to read the other paragraphs 
of the judgment also. It is also permissible for tills 
purpose (albeit only in certain cases and if there exist 
strong and cogent reasons ) to look to the pleadings of the 
parties. 


In Keisjmy. Chandra Joshi and OtheggR. Vs. HriiotL^oi: India 

and Others [1932 Supp (1) SCC 2 72 ], this Court when faced 
with difficulties where specific guidelines had been laid 
down for determination of seniority in Pirec . t — Recruits — c 1 &S . S 

TT engineering Officers., A s so n rati on V s . St a t e cl£ 

Maharashtra . (1990) 2 SCC 715 held that’ the conclusions have 
to be read along with the discussions and the reasons given 
in the body of the judgment. 
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further 


™at it decides an d „ ot 
therefrom. fSee 
568 ] 


trite that a decision i 


s an author it y fc 


what can be 


-Logically deduced 
CttajjiL.Eaa *r2003 ; 5 srr 


JUd?ment this Court i„ r, , , 

i supra i win, thereforei 

interpreted on the af 0 “* C ° nStrUed or to be 

e af °rementioned Drin „ ir ,, 

CaMOt — ^ sentences from here and ^ "" ^ 
tne intent a ^ Purport of the d • . ere t0 flnd ° Ut 
considering „hat has ^ ^ 

context in it was said . Fo ; Duc che text 

C ° Urt mav also consider the «* 

~ —ns _:i s c ™ onal or r — 

Which reliance has been piaced . - 


° n 3 bare read in? of the relevant „ 

— - Of which are referred ~ S - - 

°e vond any doubt that ■ embefore, it is 

UDt tnat in the matter nf ■ , 

tee structure the u • ■ ^termination of the 

a • 60 institutions exercise a 

autonomy. They, iike a „ y o ... 

occupation, must be held to b C1 “^ nS Carr5 ' in « «“ an 
era no oe entitled to a „*> 

surplus for development of education • . ^ 

institution - 300 expansi °n of the 

neasonable surplus doctrine can • 
effect to only n> ^ • 06 siv ' en 

J f tne «stitutions make profits out - 
investments . As stated • ' 1 OI Meir 

stated in paragraph 56, economic forces have 
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a roie to play. They, thus, indisputably have to plan their 
investment and expenditure in such a manner that they may 
generate some amount of profit. What is forbidden is iai 
capitation fee and { b) profiteering. 


However ohe different State Governments 
different amounts by way of fees as would 
following ; r 


have prescribed 
appear from the 


State 

Andhra 

Pradesh 

Delhi 

Gujarat 


Haryana 

Karnataka 


Kerala 
Tamil Nadu 


Fee 



Rs . 

2^000 

per annum 

Rs. 

45000 

per annum 


Govt. Seats -Rs. 21,000 

Management Seats - Rs . 
50000 

Rs . 40,000 per annum 
Rs . 47 , 590/- 

For non-Karnataka Rs . 

75,590 

Rs . 37,100 

Management seat - Rs . 
30000 


uttar Pradesh 


Merit student - R s . 
25000 

Ks « 45,000 per annum 


The expression ’Capitation fee’ does not have any fixed 
meaning. The Legislatures of some of the States, however, 
have defined capitation fee. We may notice that in the 
lamir mou Educational Institutions (Prohibition of 
Collection of Capitation Fee) Act, 1992, Capitation fee has 
been defined as: 
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capitation fee means any amount by 
whatever name called, paid- or collected 
directly or indirectly in excess of the 
fee pres cribed under Section 


Section 4 c _ the said Act states that any amount 
collected in excess of the fee so prescribed is prohibited 
in the following terms: 


Regulation of fee, etc. - ^ l i 1 
Notwithstanding anything contamea in 
anv other law for tne time being m 
force, 'the Government, by notification, 
regulate the tuition fee or any other 
fee or deposit that may be received or 
collected bv any educational institution 
or class or classes of such educational 
institutions in respect of any or axi 
class or classes of students: 

Provided that before issuing a 
notification under this sub-section, tne 
draft c-f which, shall be published, in 
tbe Tamil Nadu Government Gazette 
stating that any objection or suggest ion 
which it .,y be received by the Government,^ 
within such period as may be specified 
therein, shall be considered oy them. 

(2/ No educational institution shall 
receive or collect any fee or accept 
deposit in excess of the amount notmea 
under sub- sect ion { i ) . 

( 3 ) Every educational institution ^shaii 
issue an official receipt for the fee or 
deposit received or collected by u, 


Once, however, it is held that such a provision would 
not constitute a reasonable restriction within the meaning 
of Clause (S) of Article 13, it must also be held that such 



a Provision would not satisfy the test of permissible 
regulations within the meaning of Article 30 thereof. 

The ground reality, however, cannot be lost sight of. 
rt is true, as ns been contended by the learned counsel 
appearing on behalf of the applicants, that the Central 
Government in answer to question raised in the Parliament 
stated that the expenses incurred by the State for 
imparting education * the students is very high. It may 
vary from three lakhs to five lakhs. Some States, however, 
111 their Colle * es charge about rupees' five thousand per 
year; whereas the unaided institutions demand anything 
between rupees fo lakhs to five lakhs. 

Some State Governments unfortunately followed suit, 
hiked fees and like many private unaided institutions the 
State of Haryana ras also demand the entire amount of fees 
for the whole course. 

Tile tee structure, thus, in relation to each and every 
college must be determined separately keeping in view 

SeVeF3j faCt0rS including , facilities available, 

infrastructure made available, the age of the institution, 

investment made, future plan for expansion and betterment of 

the educational standard etc. The rasa „ f „ ■ • ... 

* me case of eacn institution 

in this behalf is reauirpri . , 

xequirea to oe considered bv an 

appropriate Committee. For the said purpose, even the books 

of accounts maintained by the institution may have to be 
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looked into. Whatever is determined by the Committee by way 
of a fee structure having regard to relevant factors some of 
which are enumerated hereinbefore, the management of the 
institution would not be entitled to charge anything more. 

While determining the fee structure, safeguard has to 
be provided for so that professional institutions do not 
become auction houses for the purpose of selling seats. 
Having regard to the statement of law laid down in para 56 
of the judgment, it would have been better, if sufficient 
guidelines could have been provided for. Such a task which 
is a difficult one has to be left to the Committee. While 
fixing the fee structure the Committee shall also take into 
considerat ion , inter alia, the salary or remuneration paid 
to the members of the faculty and other staff, the 
investment made by them, the infrastructure provided and 
plan for future development of the institution as also 
expansion of the educational institution. Future planning 
or improvement of facilities may be provided for. An 
institution may want to invest in an expensive device (for 
medical colleges ) or a powerful computer • for technical 
college). These factors are also required to be taken care 
of. The State must evolve a detailed procedure for 
constitution and smooth functioning of the Committee. 


While this Court has not laid down any fixed guidelines 
as regard fee structure, in my opinion, reasonable surplus 
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Fees once fixed should not ordinarily be changed for a 
period of three years, unless there exists extra-orainary 
reason. The proposed fees, before indication in me. 
prospectus issued for admission, have to be approved by the 
concerned authority/ Body set up. For this purpose the 
application should not be filed later than • April oi tne 
preceding year of the relevant education session, 
authority/ Body shall take the decision as regards lees 
chargeable later by October of the year concerned , ' so. that 
it can form par.t of the prospectus. No institution should 
charge any fee beyond the amount fixed and the fee charged 
shall be deposited in a nationalized bank. m orner hords, 
no employee or any other person employed by the Management 
shall be entitled to take fees in cash from the students 
concerned directly. The statutory authority may consiaer 

the desirabii tv of framing an appropriate regulation inter 
alia to the effect that in the event it is iounct mat 
management of private unaided professional institution has 
accepted any mount other than the fees prescribed by the 


Committee, i. r„ have to pay a penalty ten to fifteen times 
of the amount so collected and in a suitable case it may 
also lose its recognition or affiliation. 

However, there cannot be any doubt that before anj.^ncn 
ord er is passed the institutions concerned shall be entitled 


to ' an opportunity of being he * 


ara. For the aforementioned 


purpose , 


the State shall set up a machinery to detect cases 
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Paragraph 68 does not state that the statement of law 
made therein, applies only to the minorities, as for the 
purpose of local needs it refers to different percentages 
both for minority aided and non-minority unaided 
professional, col ges. It cannot, therefore, be said that 
paragraph 68 h s a co be read in isolation and paragraphs 58 
and 53 of the judgment would be irrelevant for the said 
purpose. If the said paragraphs are read conjointly, there 
cannot be any doubt that merit oust be at the forefront. 
For the said purpose profession il and higher educational 
institutions have been clubbed together. 

A dichotomy has arisen in view of the findings of the 
bench occurring in paragraphs 58 and 59 on the one hand and 
68 of the jud-. mer u on the other. Paras 68 rpfprs to private 
unaided professional colleges which would include both 
minority an. t on-minority as would appear from the 
following : 


"The prescription of percentage for this 
pui oose has to be dor. a by the Government 
according to the local needs and different 
percentages can be fixec for m i n o r J_x y _u n . a i d e d 
and non - minority imax, rd — and — p ro f esfiiO - naj, 


Paragraph 58 clearly states that the merit must play an 
important role. In no uncertain terms, it is directed : 


**Whije seeking admission to a professional 
institution and to become a competent 



professional,' it is necessary that 
meritor, ^us candidates are not unfairly 
treated or put at a disadvantage by 
prefers * ces shown to less meritorious but 
flatne — influ ential applicants . Excellence in 
professional education would require that 
greater emphasis be laid on the merit of a 
student seeking admission. Appropriate 

observations made in this judgment in the 
context of admissions to unaided 
institutions . " 


It, therefore, takes, into its fold inter se merit 
between minority and non-minority students. 

Paragraph 5 5 <;-oniiains_ illustration as to how the merit 
is usual.’ y deter mined. It may be true that paragraph 52- 
being iliust rativ in nature, other options at the hands of 
the minority insi cutions are not excluded but a confusion 
has certainly crept in- as therein both minority and non- 
minority have been clubbed together. 

paragraph 5S deals with how ,o determine the merit by 
giving illustration. Thus, it does not rule out any other 
method for determining the meri which may also include 
marks obtained in quaiifyi-ng examination. Paragraphs 58 , 59 
and o3 , in my opinion, must be allowed to be given effect to 
and read conjointly for the said purpose. 

Par- graph 68 should be read in five parts : 

(i) A difference is sought to be made as regards rules and 
regula ions applicable to the aided institutions vis-a- 
vis unaided professional institutions. (This shows 
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that the regulations relating to amission hr student 
sharl be 1 ,-ss rigid 'or unaided institutions a 
compart: d to a idea institutions;; 

(2) While conceding autonomy to the unaided professions, 
institutions, f both .minority .and non-minority!, it i: 
mandatoryc t>*t the principle of merit . -cannot b, 
foregone or discarded (This shows., tha-t— role played b; 
merit must be given due -importance 5 ; 

1 ' 3 ) The conditions may be laid down by the University oi 
tne other statutory bodies entitled to grani 
recognition to provide for merit based selection. { Th € 
_ s^me ho vev* in my opinion, would not mean that nc 
condition other than those imposed at the time of grani 
of recognition can be imposed by way of legislation oi 
otherw.se in smuch as the field of imparting eaucatior 
in pro esrs. ofi&i institutions is governed by statutes. 
To the said extent, it has to be read down); 

U) The management of a private unaided professional 
colleges for the purpose o’ admitting students will 
have options fa) to hold a common- entrance test by 
itself; or b) to follow the common entrance test held 
oy the State or the University. The students belonging 
to the management quota may be admitted having regard 
to che common entrance test either held by the 
management o by the State/University, although the 
test me, be ommon . So far as students belonging to 
poorer or backward section of society is concerned, 
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their saa o will have to be filled up on the basis of 
counselling hy the State,. agency. (As would appear from 
the discussions made hereinafter, it cannotH.be taken to 
its logical conclusin); 

(5) The percentage of management quota and the rest is 
required to be prescribed having regard to the local 
needs. (However, the percentage for minority unaided 
and non-minority unaided institutions may be 
different) . 

It is not correct to say that only because two 
different expressions "certain" and "different" have been 
mentioned at two places in para 68, they connote two 
different meanings. They will have to "be read in the 
context in which they hatfe been used. As a logical 
corollary, it will also be incorrect to say that minority 
unaided in .ti u ms can fill up all the seats from amongst 
the students belonging to their community whereas the non- 
minority unaided institutions will have no sucn right. The 
very fact that different percentages are to be fixed up for 
minority unaided and non-minority unaided institutions is 
itself a clear pointer to show that although different 
percentages may be prescribed therefor; but both minority 
unaided and non-minority institutions cah admit the students 
of their choice to the extent of the percentage so 
prescribed, albeit without giving a go bye to the merit 

crit.prla . 
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inus, reservation can be made out of the candidates who 
have been found to be meritorious on the above basis. For 
instance, if 100 students qualify on merit either through a 
school leaving examination or a common entrance test. 


reservation can be made for certain percentage of students, 
ihe balance of the seats can then made available to students 
who belong to non -minority community including poorer or 
backward section of society as mentioned, in paragraph 68 of 
tne judgment. inis will not only take care of admission 
with regard to meritorious candidates including minoritv 


candidates ior whom a reservation i 


s maae duc arso ror otner 


students as for the local needs of the State. 


If it is to be held that in a case of minority 
institution all the seats could be filled in by members of 
their community/ianguage , if available, the same would run 
counter to para 68 of the judgment which says about certain 
percentage which can never be 100%. The expression 
"different, percentages" occurring in para 68 would clearly 
mean there cannot be any fixed percentage. In a given case 
it may be more than 90% but in another it may be less than 
50%. Different percentages must be worked out in terms of 
the need of the institution. It has nothing to do with 
minority or non-minority: aided or unaided. 

The dictum of the court in S_t. _Sxeph.en vis-a-vis 
Fai Foundation must be read in that context. It cannot be 
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said as a matter of legal proposition that in each and every 
case the minority educational institutions would be entitled 
"k® up more than ov% of tne seats from amongst the 
students of their choice and that too irrespective of merit. 
The fact that even students belonging to minority communitj' 
take admission in colleges run or aided by the State or 
other private .unaided colleges cannot be lost sight cf. On 
taking into consideration ail the relevant criteria only the 
percentage can be worked out. It would be, in my considered 
opinion, wrong to compare the unaided institutions always 
with aided institutions. St. Stephen should be understood 
in proper perspective. What is explained in T . M . A . Pa i 
(supra.) is that there cannot be any fixed percentage. Each 
case will have to be considered on its own merit. Weed of 
tne institution should be the prime concern. Percentage 
will have to be worked out having regard to the need only. 

For the purpose of achieving excellence in a 
professional institution, merit indisputably should be a 
relevant criterion. Merit, as has been noticed in the 
judgment, may be determined in various ways (Para 59). 
ihere cannot be, however, any fool-proof method whereby and 
whereunaer the merit of a student for ail times to come may 
be judged. Only, however, because a student may fare 
differently in a different situation and at different point 
of time by itself cannot be a ground to adopt different 
standards for .judging his merit at different points of time. 
Merit for any purpose and in particular for the purpose of 
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admission in a professional college should be judged as far 
as possible on the basis of same or similar examination. In 
other words, inter se merit amongst the students similarly 
situated should be judged applying the same norm or 
standard. Different types of examinations, different -sets 
of questions, different ways of evaluating the answer book's 
may yield different results in the case of the same student. 


Selection of students, however, by the minority 
institutions -eyen for the members of their community cannot 
be bereft of merits Only in a given situation less 
meritorious cand : ates from rite -minority^ community can be 
admitted vi -a-vis the general category; but therefor the 
modality has to be worked out. For the said purpose de 
facto equality doctrine may be applied instead* of de jure 
equality as every kind of discrimination may not be 
violative of the equality clause. {See Erad.ee p . Jain vs. 
Union of India - 1984 (3) SCO 654). 

It may be true that some self-financed professional 
institutions have been permitted to hold their own 
examination so a j to enable the management to t i m up tneir 
seats from its can quota, as fixed by the State Government . 
Although no complaint has yet been received by trie 
respective '.governments, it may be possible that the time was 
not ripe for it. As and when complaints are received with 
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regard to holding of an impartial and transparent, test, trie 
same has to be examined by the State/University. We may, 
however, place on record that the State of Maharashtra has 
placed before us a chart showing that some of the students 
.had appeared at two examinations and one who got only 8% 
in the common entrance test held by the State, passed the 
examination held by the management. From the above chart 
supplied to us by the State of Maharashtra, it appears that 
only three stude ts who had appeared both at the common 
entrance test held by the State and the management had 
passed the common entrance test held by the State whereas a 
large number of students had passed the test held by the 
management, although they oouki -not .pass the common Entrance 
Test. The merit of the students whether belonging to the 

mirioKty cMmunity or ot'o&nvise, t/nus, may be require w 

placed on more rigid test. 

While considering this question, we may not also loose 
sight of the fact that a student who aspires to take 
admission in a rofessionai college keeping in view the 
extent of competition he has to face, would line to appear 
in as many examinations as possible. For the said purpose 
he or she may not choose only one State. Even in a State 
like Karnataka, as has been noticed in Fax Foundation 
/supra), a large number of prii'ate inst irut ions exist. But, 
if they are permitted to hold their own examinations, non 
only the students' wii 1 have to purchase different admission 
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forms, which as noticed hereinbefore 

ex - inDe ioi e , ma\ cost between 

i.».ouu/- to 1,000/- but he may be aelred to appear in 

examinations at various places on the same day or on the 

next day and bavins regard to the distance, the transport 

facilities and other factors, he may not be able to appear 

therein. Travelling from place to place for the purpose of 

appearance au the examinations in quick succession would 

also entail a huge expenditure. It may also be difficult 

10 direct that such examinations be held with sufficient 

time gap. The fact remains that in terms of this judgment 

eacn State will be entitled to hold their own examinations. 

We are -Ire not oblivious of the fact that allegations have 

been made that s me institutions even may not sell an 

admission for , unless it is assured of a hefty sum at the 

1L niay ba true that the states like 
Karnataka, Kerala and Tamil Nadu have permitted the minority 

institutio.is to conduct their own examinations for the 

Purpose oi admitting the students of their choice. Some 

institutic have pointed out that they have been holding 

-xant, nations f or a long long time on all-India basis 

and fairn*.. and transparency of such examinations have 

questioned by any State or the statutory . 

t-ornie; . ao not intend to go into the correctness or 
otherwise f v • » 

plea> However, their cases may be 

considered ser ara eiv hv +■ 

oy tne appropriate body if any 

asion isr-s tnereior. While granting the right to 

determine he suitability of a candidate on the basis of 
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" arfcS ° btaired in the examination or on the basis 
of their own examination, or an examination conducted by t». 
State, merit cannot be sacrificed. Some mechanism as far as 
practicabie must be found out also for the purpose of 
judging the inter se merit. 


Furthermore, answers to Questions 5 < a J and (c>, would 
SO to show that the ' minority unaided institution . have 
r-Lant to evolve their own machinery for admitting the 
students on the basis of merit subject of course to passing 
106 f3irness and transparency test. Even for non-minority 
prof ess 1 c naj institutions such- a. right has. ieen -recognized . 
There is no mechanism which would ensure fairness or 
transparency of the examination held by each and every 
unaided professional institution. A suggestion has been 
mooted out that Associations/Federations of private 
institutions have been formed. It may, thus, be possible to 
protect tne riant of the minority if such 
associations/ reaerations take a decision in this behalf in 
consultation with the statutory authorities or the concerned 

regards hording of a common entrance test for the 
said purpose. 


»e may notice that Mr. R.N. Trivedi, learned Additional 
solicitor General, has submitted that, the Central Government 
may hold such all-India examinations but there are practical 
dlfXicuXf.iea. in this behalf, as has been rightly pointed out 
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by Mr. Venugopai . The need of each State must he Judged 
separately. A number of students .ay like to take a chance 
of taking admission in more than one State. Unless proper 

ai.i requisite infrastructure therefor is created, 

as at present advised it 

i it may not oe possible for the 

Central Government to hold any examination on all-India 

basrs. mere is another aspect of the matter which cannot 

sight or. mere must be an agency which wouid have 

determine the equivalence of several examinations. Many 

universities nave adopted such a mechanism. The standard of 

^'.cation varies from State to State or university to 
university or > 

° a uo ooara. In such a situation, 
equivalence of degrees «, 

oe considered for the said 
purpose by an appropriate authority. 

In the aforementioned premise, I am of the opinion that 
the right of the minorities should be protected and fairness 
end transparency in holding such examinations wouid also be 
maintained if the minority institutions come to a consensus 
through their association or federation to hold a common 
test under the supervision of a monitoring committee which 
nay be subject to verification at a later stage by taking 
recourse to : !1 ) report back system; (2i ail answer papers 
nay be preserved; 'and (3.) in case of dispute some 
.independent agency may determine the same. 


It goes without saying that having. regard to the number 
of institutions vis-a-vis number of candidates with 
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reference to the local needs, *it will be open to the 
State/University to fix higher cut-off marks than prescribed 

by the Medical Council of India or the All India Council for 

■m . 

Technical Education. So far as common entrance test 
proposed to be held by the Federation/Association of private 
unaided professional institutions is concerned, the 
modalities and the detailed procedure therefor must be 
worked out so that it may not cause any undue inconvenience 
to either the students or the institution(s) . By way of an 
example , we may sta "e, Jthatr if a common entrance test is held 
under the auspices of the Federation/Association, it must 
clearly spell out that those who belong to. _mnarity 
community, whether based on religion or language, shall be 
admitted only in the institutions run by such community and 
not in the institutions run by the other community at the 
f i ret- instance*. Only in the event the seats remain unfilled 
up, they would clearly be filled up by the students 
belonging to the general category including those who do not 
belong to that particular community running the institution. 
Similarly, the mode and manner in which the expenses are to 
be incurred for ho ding the examinations, the apportionment 
thereof as we! ' the disbursement of the amount earned by way 
of selling the admission forms etc. have to be worked out ..by 
the Committee. 


The minority institutions imparting professional 
courses may ha\>^ a legal or constitutional right to hold 
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their own examination; but- -a- -seeious consideration is 
required to be bestowed -as to whether for the purpose of 
judging merit they, should opt for the Common Entrance Test 
held by the State. Such a course, if resorted to, would not 
omy -be helpful f, r determining the inter se merit between 
the students /candidates but also would be sufficient to be 
icative o. the fact how and to what extent the students 
belonging to minorities lag behind the majority so that 

special' efforts can be made -to. bring their standard up to 
tire- national, level. 


The quota of seats - -to - be ' filled up by ' the State 
Government for the poor or weaker sections of society may be 
nxea on the basis of the entrance test held by the 
concerned State Government or the .university. Economic 
disability of a meritorious student should come to the 
forefront for determining criteria as regard poor or weaker 
sections of the society. 


ihere cannot, however, be any gain-saying that the 
appropriate statutory authority on a deeper consideration of 
tne matter may prescribe a suitable method for the purpose 
of determining the merit as also the fair and transparent 
manner in which such examinations can be conducted. Such a 
power exists under the UGC Act, MCI Act and AICTE Act. The 
relevant enactments .wherein these statutory authorities have 
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been created provide for such 1 Alv - 

or such raw. «owever, assuming such a 

hmer> is not evolved, the State ma ; r constitute « body 

wnicn may be header by a person who has been a judge of the 

High Court tc be nominated by the Chief Justice thereof 

Standard of education at no cost shall he given a go by. 

Furthermore, any institution if it thinks proper and 
expedient, may file an application for grant of exemption so 
as to enable it to hold it® 

' n examination. An application 
in this behalf should be filed by the end of April of the 

? ear m which such examination is sought to be 

held. The aforementioned body would pass «n 'appropriate 

oraer within three months from the date of receipt of such 

representation upon eivino' 

- n giving an opportunity of hearing and 

placing of riatpr : »i i ^ 

1 ln su PP°rt Of its Stand, to the 
institution concerned. 


Several States like State of Tamil Nadu, Karnataka and 
Kerala have permitted the educational institutions to hold 
their own examination for the purpose of admitting students 

" 1UU “ their qU ° ta - S ° me of the ^ates like Maharashtra and 
xnsist on admitting the students through Common 
■entrance Test. The following chart gives a glimpse as to 

now different States understood the judgment of this Court 
di f ferentl v : 





State 

Andhra 

Pradesh 

Delhi 

Gujarat 

Haryana 

Karnataka 

Kerala 

Orissa 

Tamil Nadu 

Uttar Pradesh 

Chhattisgarh 

Maharashtra 


ther exists any exigency normally the 
xv'iil have the right to admit a higher 
percentage of students depending upon their need. However 
all such students must be admitted only on merit. In the 
event, some seats remain vacant, they must be filled by 
general category students strictly on merit. 


As noticed hereinbefore, different States and different 
High Courts have laid down different, percentages of seats 
for management and the State. The learned counsels 
appearing on behalf of parties have submitted that this 
Court may, with a view to avoid any future controversy, fix 
a definite percentage for the said purpose. We are afraid 
that it is lot possible. Different institutions may be 


Unless 

institutions 


Admissions 


Govt , 

Management 

85% 

15% 


S5% 

15% Max 


85% 

15% 


15% AIEEE 

70% CEET 2003 

1 5% 


75% 

25% 


50% 

50% 


85% 

15% 


50% 

50% 


85% 

15% 


60% 

40% 


85% 

i 5% i 

[ These 


seats 

must 


also 

be 


filled 

f rom 


the 

common 

State 


entrance 
list ) 

test 


established oy different minority communities. 


The need of 
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the minority community may differ from State to State. Tke 
need of the minority community may have a nexus with the 
population belonging' to that community in that State. It 
will further depend upon various other relevant factors. By 
fcay of example, we may say tha in a State where the 
percentage of a particular religion may be 30 or 35, the 
minority institution established by members of that religion 
may have a higher stake than the members of the community 
professing; a religion but the population of which is 
negligible. Similar may be the case with minority 
institutions based on language. 

ihe percentage of seats will also depend upon the need 
of the community in a particular Frtnat..© . -also the need of 
the institution itself. The naure of the professional 
course would also have- relevance. All these factors must be 
taken into consideration by the appropriate committee or 
Body so long a statutory regulation ^ is not framed in this 
behalf . 

Furthermore, the need of the community vis-a-vis the 
xocai needs must e judged upon taking' into consideration 
the relevant lactors and ignoring irrelevant ones. In terms 
oi paragraph 68 of the judgment, local need would be a 
relevant i act or ror the purpose of determining the 
percentage of students who would be admitted on non-mlnority 
quota. Local needs, if it is compelling state interest, 
kill have a primacy over the need of the minority community 



and in that view of the matter it would not be correct to 
lay down a proposition of law that the need of that 
community in the State would be paramount. Each case, thus, 
nas to oe considered on its own merit and no hard and fast 
rule can be laid down therefor. 

For tin aforementioned purpose also, a machinery should 
be evolved m the respective States, the decision of which 
shall be final and binding. 


However, chere may not b : any permajaeift Committee 
functioning as a, tribunal.. Sue k a ..body, if any, must be 
created under . a -statute. A tri >unai with an adjudicatory 
power should not be directed to be created by this Coart in 
exercise of its power under Article 142 of the Constitution 
ol India, This direction is only interim in nature and is 
being issued in the interest of all concerned. It is, 
cherefor. , clari l ed that the body created in terms of this 
Judgment w'o id function only so long a statutory body, if 
y does ' t come into being by reason of a statute or 
statutory rules. The Legislature or the rule making 

authority may. however, lay dowr the procedure for. proper 
functioning thereof. 


MEETIl: 


Technical profession in general 
in particular in ail countries and 
considered to be a noble profession. 


ana medical profession 
in ail ages has been 
To acquire excellence. 
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these professions demand a very hi eh calibre, which criteria 
can be satisfied only by the meritorious students. If we 
want to achieve very high standard which would be comparable 
xo me standard of the developed countries, then merit and 
merit alone should be the basis of selection for the 
candidates . 

secondly, rot only to maintain high standard of 
education, but a*so to maintain uniformity of standard, the 
right of se. action of candidates for any professional course 
cannot be left to the discretion of any individual 
management. Efforts must be made to find out one single 
standard for ail the institutions. 

imrdiy, to ensure high stai dard of education and for 
that purpose to ensure admission to the most eligible 
candidates, requiring merit in a poor country like ours, the 
tuition and other fees should oe within the feaed .of common 
t>eopie. 


So t a.r ,.„ja.x • ority institutions are concerned, merit 
criteria would have to be judged like a pyramid. At the 
kindergarten, primary, secondary levels, minorities may have 
100% quota , At this level the merit may not have much 
relevance at ail but at the level c! higher education and in 
particular professional education and post graduate level 
education , merit indisputably should be a relevant criteria. 
At the post-graduation level, where there may be a few 



113 


sea *s. the minority j 

the matter. s .. 10m> ” a> n0t hare “uch say i n 

erv ices of doctors *, no , • 

Professionals coinin' ’ ~ nglneers . . and ,_other 

coming out , f rom ,, 

Professional e\-ceil« ^ - lnstit utions of 

- reuence must be 

country and not to anv Darticu . ~ . the entire 

Ali -ti 2ens including — or group of people. 

fundamental duty i„ this min ° ritieS ^ also a 




S£LECZim_ 


“ US aSP6Ct of the matter, mav 
Human Right. angle. 


MERIT; 

also be considered from 


Ri * :its of minorities . 

persons to h as , . . , " °“ e hand ’ rights of 

meher education and ri° ht Q f H 
should be so construed so a , . . . = development 

effect thereto. " " enaole the Court to give 


ihe Universal Deciarn** 

Provides for 27 rights. Rig ht c f . SiSht8 ’ 1348 

the human rights. Article -> 6 ■ *° U ''* Z10a ** 3130 ° ne °* 

j-cie 4.0 reacts thus; 

(l! Everyone 

eaucation. Education ■ , le ri ?ht to 
least i . the 1 sna±i be free, at 

nementarv 1 ?/ ^ fun damental 
cc pulsory . Technir-f- auca . ci °n shall be 

ec: nation shall' f ““ Professional 
av liable and »* ae . generally 

&l ,. u a ; i 2 1ccpt; s h a ] I 

OJ Ljneri t . M Lu — — dii — tir e ba i c 


( 2 ) 

full 


education shall 
development 


ee directed 
° the 


to the 
human 
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P£I*S 021 cli i t v arn i*r« 

respect for human riehts^d 11 ' Sthening of 
freedoms. - L *nts ana fundamental 

understanding snalj - promote 

amon S aa nadons “ c rai an or f ri' ndSMp 

groups, .nd shall further fh/ reti^ous 
of the United Al activities 

mantenance of peace. ° nS for the 

to choose the 

their children'” tnat Sha11 be *iven to 


i Empii 


Article 


°f Convention 


Education ilS60i reads 


asis Supplied) 
Against Discriminati 


on in 


thus ; 


legislation, ZTre'tT “ *° ensu ^’ ** 
is no discrimination ‘Tn SS ? ry ’ that there 
Pupils to ednrpH , n Lhe admission of 

to aiio^ a ^ u diff°^ c n^nr ions; ^ 

tne pvhlir* , e ot treatment by 

nationals, except "onTh^h 68 • between 
nr eed r • +T P on . the oasis of merit 
and the ’ grant ^of m * L . ze ? of school fees 
foreign n^Js 

t erritorv the s^itp Wltnin tneir 

~ — Aven 6 toThefr CC o^ 


apart from the aforementic • . 

P , ... ' * ri =ut-S-y Right to 

development is also a human right , 

- development” connotes 

an ongoing process • es 

or L ~ • rrr 

Kith it a” OI,X> ?0ai t0 ^ aChieVed but along 

a t0 - Iead a Ufe — , KUh 

. nab , t0 Ua " 1CiPECe ln the Governmental process so as to 

—re tnem to prese.ve their ident-^^^,,,^ 
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We may refer to the UN Declaration on the Right to 
development, i986. The Deciarat .on describes development as 
a comprehensive economic, social, cultural and political 
process, which aims at constant improvement of well being of 
people and or individuals on the basis of their active, free 
and meaningful participation in the process; 

In the UNESCO Convention against Discriminat ion in 
Education, the S cates parties agree (Article 5[cj; that "it 
is essential to recognize the right of members of national’ 
minorities to carry on their own educational activities, 
including the maintenance of schools ana, depending on the 
educational policy of each State the use or the teaching of 
their own language, ' * and set ou . the circumstances in which 
this right may be exercisea. The European Convention on 
Human Rights contains a provision (Article 145 in which 
"association with a national minority' 1 is listed among a 
series of grounds upon which discrimination is prohibited. 
The International Covenant on Ci v ii slug Political Rights, 
adopted by the UN General Assembly in 1966 , includes an 
article on the rights of persons belonging to minorities 
which reads. 

• ( Article 27. In chose States in which 
ethnic, religious or linguistic 
minorities exist, persons belonging to,, 
such minorities shall not be denied tiye 
right, in community with other members 
of their group, to enjoy their own 
culture, to profess and practice their 
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own religion, or to use their own 
-Language. ’ 


Among the decisions of principal organs of the United 
Nations which have dealt with the question of special 
protective measures for ethnic, religious, or linguistic 
groups are three resolutions of the General Assembly: tii on 
ihe future government of Palestine, (2) on the question of 
the disposal of he former Italian colonies and ( 3 ) on the 
question of irftrea In addition, the Statue of the City of 
Jerusalem, approved -4jy the Trusteeship Council, on 4 April 
1S50, Provides special protective- measures for ethnic, 
religious, or linguistic groups in articles dealing with 
human rights and fundamental freedoms, the legislative 
council. the judicial system official- and working 
languages , tne educational system and cultural and 

benevolent institutions, and broadcasting and. television. 

From the texts of the instruments and decisions 
mentioned above, it may be inferred that the term 
minorit , ,j.s - ippiiea internationally to two distinct 

ci e - o r i e . persons, fa: minorities whose members desire 

equality with dominant groups in the sole sense of non- 
discrimination, and ib! those whose members desire equality 
.vitn dominant groups m the sense of non-discrimination and 
the recognition of certain special rights and the rendering 
of certain positive services. The kind of "minority 
rights" that they feel. they are entitled to claim if their 
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equality within the State is t-o. 1 e real includes one or more 
of the following: 

(a) pi ovision of adequate primary and secondary 
education for tne minority in its own 
language and its cultural traditions; 

(b/ provision for maintenance of the culture of 
ti.e minority through the establishment and 
operation of schools, libraries, museums, 
media of information, and other cultural and 
educational institutions; 

ici provision of adequate facilities to the 
minority for the use of its language, either 
orally or in writing, in the legislature, 
before the courts, and in administration, and 
the granting of the right to use that 
language in private intercourse; 

(d) provision for respect of the family law- and 
personal status of the minority and their 
religious practices and interests; and 

ie) provision of a certain degree of autonomy. 

Several areas are sought to be secured where for the 
struggle continues. The gap bcfc-een the developed and the 
develor>ing countries is a yawning one. Whereas there has 



oeen a. rapid economic growth, in a few countries bringing 
millions of Peop-e out of poverty, narrowing the gap between 
haves and .ave-nots, a large- number .of_ cxmatriea have seen 

the -gap grow and poverty increase. Development and the 
eradication of poverty vis-a-vis human rights must be seen 
in that perspective. 


The 


minor i ti 


i S { 1 ) ( g } 
These i 
thereupo. 
of view 
treaties . 
right of 


right to establish professional colleges both by 
es ana non-minorities has been found in Article 
as also Article 30 -of the Constitution of India, 
in-ghts vis-a-vis restrictions and limitations 
should be construed not only from economic point 
Dlt aiSO having regard to the international 
declarations and conventions on Human Rights. The 
a minority is a human -right .. so. also the right of 


development . inus, subject to reasonable restrictions, any 
unaided institution imparting professional courses may 
al though exercise greater aut, iomy in the matter of 
management and determination of ne fee structure, it will 
have a limited right so far as the right to admit students 
con„e,ned. - — £ ai Fou ndation says that merit shall 
be the criteria.. Sight of development finds place in KTO and 
GATT, It takes into consideration globalisation and opening 
econom - . E. -eiience in professional education must be 
viewed from he economic interest in the country. In order 
to compete with the otijer developed countries, GDP of India 
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should be around 10 % instead of present rate of 5%. This 
can be achieved only by producing students of excellence, 
which can be achieved only by encouraging institutions of 
excellence imparting professional education to those who are"" 
meritorious. Giving encouragement' to the students, having 
better mei _t will, thus, have .a direct nexus with the 

economic and consequently- the national interests of the 

country. -he right, of development from the human right 
point or view must be construed liberally. When there are 
two competing human rights namely human rights for the 

religious minorities and the hutan rights for development, 
having regard to the economic and national interest of the 
country in the matter of admiss on of students, the latter 
should be.. a.j owed to prevail subject to protection of the 

basic minority rights. The Strte may have to strike a 

delicate balance between these tw T o competing rights. 

- -t urther; ore . tb rigiit -to _admit — students may vary from 

course > o )urse, discipline to discipline. At the stage of 
post gr-duate level, there may be only one seat or two 

seats, and, thus, in such a situation the right of the 

minority institutions to admit a student may be less than in 
the case of non-prof ess ionai course. 


■‘Proper education ** , Nani Paikhiwala ' £aid, "should 
lead to civilization.'" Recently, in Kaoila Hingorani vs. 
S-taJae.. _ jqTL JEL iiiax [JT 2003 (5) SC 11, a Bench of this Court 
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noticed the following observations of Field, 
X- X i. ino l . s . l t o i 7 ) u4 ' US 113] as to what i s 
was in the following terms : 


J . in Munn vs . 
"Life”, which 


■ f [S joraething more 
and the inhibition 
life extends to 
faculties by which 


than mere animal existence 
agair.st the deprivation of 
ail those iimits and 
life is enjoyed.” 


therein it was noticed : 

The right to development in the developing 
countries is itself a human right. The same 
been made a part of WTO and GATT. In 
'The World Trade Organization, Law, Practice, 
and Policy (Oxford) by Matsushita Schoenbaum 
and Man? id is at page 3S9, it is stated: 


'The United Nations has 
proclaimed the existence of a human 
r -§bt to development . This right 
refers not only to economic growth 
* ut also to human welfare, including 
health, education, employment, social 
security, ana a wide-range of other 
human needs. This human right to 
development is vague ” defined as a 
so-called third-gen .-ration human 
right that cannot be implemented in 
the same way as civi ana political 
human rights. Rathe ::, it is the 
obligation ox sxaJms and 

in-xejLgnve r omental organ i zar. i nns to 

wit hin the scope of their 

autho rity to combat poverty and 
jP-i-Sex y ,. i n di s advantag ed countries . ” 


[Emphasis supplied] 

Poverty to a great extent can be combated through 
educat 1 on , 
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Having regard to globalisation and opening up of ‘the 
market, the State expects various medical colleges and 
educational institutions and universities to move in. Under 
vviO and GATT hu an development has taken its firm root. A 
decent iife to the persons living in the society in general 
is perceived. 


In the said scenario this Court in Kapi j a 
Hingorani ( supra ). • observed : 


■'The States of India are welfare States. 
They having, regard to the constitutional 
provisions adumbrated in- the Constitution of 
India and in .particular Part IV- thereof 
laying down the Directive Principles of the 
State Policy and Part IVA laying down the 
Fundamental Duties are bound to preserve the 
practice to maintain the human dignity. ,f 


To ich eve this, the promotion of human development and 
the preservation and protection of human rights proceed from 
a common platform. Both reflect the commitment of the 
people to promote freedom, the well-being and dignity of 
individuals in society. Human development as a human right 
has a direct nexus with the increase in capabilities of 
human beings as also the range of things they can do. Human 
development is eventually in the interest of society and on 
a larger canvas, it is in the national interest also. As 'a 
human right, human development finds its echo in several 
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areas as for example in e: 
education, be it the study of me 
Progress and development in thes 
a boost to the economy of the 
center living conditions for the 


vcelience in professional 
-iicine , engineering or law. 

fierds will not only give 
country but also result in 
ueople of India. 


In ~ ~ ~ “ ‘ — " — — £ ° un dation J_s case {supra), this Court 
cailea rpor the private unaided institutions including the 
minority eaicationai institutions to fulfill the hopes and 
aspirations of the meritorious students and in particular 
the metito ious socially and educationally backward 
students. Higher education as contained in Article 26 must 
be basec, on merit. The compe ing human rights of the 
minorities vis-a-vis any other .itizen, thus, requires a 
delicate balance. 

Furthermore Article olAf.ii enjoins a duty of every 
citizen or india inter alia to strive towards excellence in 
aii spheres of individual and collective activity so that 
-he aati.j < onstantly rises to higher levels of excellence 
and achie / e r e n t . 


In I- .JJ.A Pai Fcn datAcn i s ipra ! , this Court in no 
uncertain terms said that merit w< aid be the first criteria 
for imparting professional education. It must be given fuii 
er feet with the aid of these additional reasons. 
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^ E C QGiv T T J QN /A FF IJ.TATTr.^r . 

Although the minorities hav P « - , , 

nave a rigm: to establish 

institutions of their own .choice, the, admittedly oo not 
an> right oi recognition or affiliation for the said 
Purpose. They mist fulfill the requirements of law as also 
other conditions which may reasonably be fi xed b y the 
appropriate Government or the university. 

In -iftimdaUfla ( supra i it was laid down that 

cei tain condit ions <” k «n 

~ imposea as regards admission of 

students, mode of ho I n i no 

o-LQing examinations . at the time of grant 

of recognition. A* au^tirtn v, 

' — ion nas oeen raised by Mr. Nariman 

tnat once recognition has be P », 

oeec granted, ... further 

restriction can be imposed. We do not agree. ' There exist 
institutions in this country which are more than a 
century old. It would be too much to say that only because 
'nsti.ution ie..eives recognition -'affiliation at a distant 
point of time the appropriate Government is denuded of its 
power to lay down any law in imposing any fresh condition' 
oespite he need of change owing to passage of time. 
rthe_.no. e, cue Parliament or the State Legislatures are 
denude d of its power having regard to restrictions that 
.na> satis.} the test of clause { 6 ! of Article IS of the 
constitution of India or regulations in terms of Article 30 
depending upon the national interest/public interest and 
other relevant factors. We, however, wish to emphasise 
tnat the State/University while granting recognition or the 
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arfiliation cannot impose any 
its own needs or in pur-suit of 
state Policy, 


condition in furtherance 
the Directive Principles 


of 

of 


&& — EEILGQUE: 


. - « fortunate that a Constitution Bench had to he 

constituted for interpreting a li-Iudge Bench judgment. 

^ jUdiCial - — -is has been done 

or tne first tame. It is equally unfortunate that all ot 

Cann °' : a?1?ee ° n ail the -ints, despite the fact that the 
matter invoxv., construction of a Judgment. I„ the name ' of 

interpretation we have to some evt-nt ho 

extent, however little it may 

be re-written the judgment. have lain ri 

e lala down new laws and 

issued directions purported to be in terms of Article 142 of 

t- Constitution. We have interpreted T.M.A. Pai ; hut we 

nave aiso made endeavours to give effect to it - 

c u LO i ^ • m some 

sr6as it was 1 ossib ip* i r 

. --sioxe , ill som- Other it was not. 

vve i avt refrained ours^Iv^c 

rrom ^Pressing any opinion 

^ ^ t n i s s ta<»p o 4 _ > . , 

~ wnetner grant of settlement or 

trov erniuej lana at a throw-away uric* or a l i ou-i - 

- - LC - or anowine che 

private institutions to avail the facilities of Government 

hospitals would amount to grant of aid or not. We have also 

not expressed any opinion on cross-subsidy. 


ihe slJ Perior courts in India 
of Constitution or interpretation 
evolve a fool-proof system on the 


exist for interpretation 
j f statutes. They cannot 
oasis of affidavits filed 
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" **•» «—!. 0„t. ln 

* U ‘ " ««* - «. b„„. „„ 

» “ y “ ly ““ <*»«.«,« b. S) . ^ 

statiitoc? .. bodies wh.ich have the •re.auisite 

- ~ - ^QU-i-sj. te _ expertise . - 1 1 J. s 

expected that s t atutory -bodies wonlH y . 

Jia D6 aoie to perform 

their ducies for whinh tv 

hlCn tney nave been established. The 

doors of the Court should not be knocked every time, it a 

prooxem arises in implementation of the judgment, however 

slight it may be. Tho rn„ri . 

^ urt flas its own limitations. The 

pro oiems which can be sorted at the ground level by holding 

tat. ons shouxa not be allowed to be brought to the 

-.ourt. .r is, n. that view of the matter, we have thought 

U fU l ° CireCt Settit « ^ of committees for the 

afcrement on. J purposes. ' 

In .. tne present constitutional set up having regard to 

i. n t r j' 60, list r r» -p • 1 ■ 

Of tne Constitution of India. the 

legislative power of' the State may.be very limited; the 

extent wnereof aay have to be determined in appropriate 

cases. .But the stake of the State in such matters is also 

minimal. The State has to evolve its own policies 

generating the source of employment. 


»e have - OBS across several schemes framed by the 
states m term whereof incentives are being given to the 
industries for generating employment or reduction in 
taxes i« ei- 1 Proposed if graduates are employed. The 
lespective States, therefore, must apply its mind while 



wanting essentiality certificate inasmuch as the hum a „ 
resource development Problems wii l have to be faced by it. 
In evolving a sound Policy decision in this behalf, the 
Statutory bodies shall also have to lend their ears to the 
respective State Governments while granting permission for 
i~hment of tne professions educational institutions. 
The Human Resource Development Ministry of the Central 
Government should also play its role. 

^ I,A8i f ° r ^ification ^e, thus, disposed of. 
ine wnc petitions may now be placed before appropriate 

Benches for di«r ;i j - 

1 1 tne Ia ^ts and circumstances of 

UUS casf ‘’ -nere shall be no order as to costs. 


Net* Delhi . 
August ii, 2003 


L S . B . S INHA ] 
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1HE SUPKiiMii COURT OP INDIA 
CIVIL APPELLATE JURISDICTION 


/ t; ,, T . CIVIL ARPLAL NO. S06S OP 1997 

2 - 7 - 96 " nh ' * 


Regional Officer, C.B.S.K 


-Appellant 


Ku.Sheena Peetbambaran and Ors 

Respondents 


I H-b I Sj DA Y O b SbPTfcMBKk , 2003 

-Present: 

Uoribli; Mr. Jus lice Brijesh Kumar 
Hon hi e Mr. Justice A run Kumar 

Tara Chand Sharma and Ms.Neelam Sharma, Advs. for the Appellant 


J UDOMLN T 


Ihe following Judgment of the Court was delivered; 


’CP* 




IN THE SUPREME COURT OF INDIA 
CIVIL APPELLATE JURISDICTION 
CIVIL APPEAL NO ^068 OF 1007 


l 


Regional Officer, C.B.S.E. 

Versus 

Ku.Shccna Pccthambaran and Ors. 


Appellant 


Respondents 


JUDGMENT 

BRJJESHJOJMAR^ 

The Central Board of Secondary Education (for short ‘the Board’), 
tsit aggrieved by the decision of Madhya Pradesh High Court rendered on 
2.7.1996 in writ petition No. 426 of 1996, filed by the respondents No. I 
and 2, whereby directing the Board to declare tho result of the examination 
undertaken by the respondent No. 1 for class X in the year 1996, hence the 
present appeal. In the impugned judgment it was also directed that a fresh 
rtiarko-sheet be also issued to her, since the result had been declared earlier 
only provisionally. The grievance of the Board that the respondent No. 1 
was not eligible to appear in the high school examination, was not ao^-pted . 
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Th * “ ^ ° f * — - «* *. -ponta 

" S " ?m ’ S SCl, °° l M ° *•• «m»»d to th. Cento Board 

of Secondary Education, New Ddtn ^ fi|fcd up ^ ^ ^ 

ka ‘ ““ ™ W “ U <* «» »hool anttorine, „„ „„ 

ground that ah. had no, *w to class K ^adon. „ ga « M 

S«ng of a writ pctiSo. No.4S4AB by respondent, „ os . , ^ 2 , 

•ad her Sober. On 4.4.* „ into., orf „ ^ ^ ^ ^ ^ 

the following effect: - 
“4.4.95 


ORDER 

1) Notice of admission was given to the respondents. 
2> notice ' S 4 rePOrt th3t respondents have reused the 

3) if a J; Sh ”° tice be sent fa y way of registered 

^eNoJt a i - Sen 'f . be f ected b y affixation, 
a he Notrce .0 be issued tor IS a ‘ April, 1995. 

4) the pZ 1 1 0f the Petiti0n > 11 has been stated that 

il i W T ‘T ,,y “ promoted ” but later on 

the Zn a l ° hSVe “ fai,ed ’’ In this ^ew of 
tee matter a direction is given to the respondents 

to permit the petitioner No.2 to join Class X This 

would be subject to the decision of this petition. 


C.C. Today. 


Sd/- 

T.S. Doabia 
Judge” 
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^ y " ”°‘ h ' r — — — - »!« in Writ «rio„ 

No. 484 of 1 995 to the following effect:- 


‘19.9.1995 


ORDER 

.h.«xtL™fc« N °' 2t ' P ' n ” 1M 

To come up on the date already fixed. 

Sd/- T.S. Doabia 
Judge” 


The Writ Peririon No. 484* w„ rite^triet ditpo,e4 of g, * ^ 
5.12.95, which reads as under:- 
“Heard. 

This petition is rendered infructuous as the 

i d ™! S .y n ,0 ™ for . a PPeanng in examination of 

tl ?T ha ! Slnce , been sent to Central 
^rd o, Secondary Education, Delhi. This is 

1 ^larranatiou. As per the reroordert- th- 

Petitioner would be permitted to take part in this 
examination. No further direction is required 
Disposed of as such. 

SdA 

Judge” 


It however, appears that another writ petition No. 426 of 1996 was 
filed by respondents No. 1 and 2 with a prayer that a telegram sent by the 
Regional Officer of the Board, Ajmer, Rajasthan not permitting her to 
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appear in the examination^ be quashedand the petitioner No, 1 may be 
allowed to appsat. ip BoSrd whicfrwas to start on 

6.3.1996. On 1 - 3 1996,theifigh Court passed the following interim order:- 


A . - - . V1CW OI mes « circumstances, it is 

directed that petitioner should be permitted to 
appear in the examination at the roll No 1 1 1 8864 
as mentioned in the telegram., in all papers of 
Class Xth. The result, however, would be subject 
to the decision of this petition. Certified copy 
today, on payment. ' 

Judge” 


Thereafter the next order was passed on 17.5.1 996 saying . . .Let the 

result of the petitioner be declared. List in the last week of June, 1996”. 
Ultimately , tne petmon was finally disposed of by order dated 2.7.1996. 
The High Court in its judgment refers to the plea raised by the appellant to 
the effect that for taking up examination for Class X a student must complete 
a regular course of studies for Class IX from an institution affiliated to the 
Board. Since the respondent No. 1 had not passed her class IX exammation 
she was not eligible for appearing in the examination in Class X. Thereafter 

bye-law 10.2 was quoted in the judgment, which provision, according to 

the Hig.'i Court, was very material. It is as follows:- 



“ ! °- 2 ^-.candidate for All India/D elhi ,Wnd a rv 
SsflOQi Exa mination should haw - 

(a) pM9ed the Middle School Examination (Class 
Vni) of a Board or of an affiliated/recognized 
school at least two years earlier than the year in 
which he would take secondary school (Class X) 
examination; 

(b) secured a grade higher than grade E in each of the 
subject of internal assessment at the Examination 
referred to at (a) above; and 

(c) passed the third language as per requirement laid 
down in the scheme of studies.” 


On the basis of the above provision, the Court found that the respondent No. 
1 possessed minimum educational qualification of middle school 
examination (Class VIII) so as to be entitled for appearing in the class X 
examination. Hence direction was issued to finally declare the result of 
respondent No.l and to issue a fresh marks-sheet. Learned counsel for the 
appellant has, however, drawn our attention to provision contained in bye- 
law 7.3 of the bye-laws of the Board which reads as under:- 

“7.3. Admission to Class X in a school shall be open only 
to such a student who :- 

(a) has completed a regular course of studies for class 
DC and; 



(b) has passed class IX examination from an 
institution affiliated to this Board or to any 
recognized board or to any recognized board or is 
recognized by the Education Department of the 
£«£** State/UT - » which such an ill* 

Xxx XXX “ 


Thereafter by-law , 6 ^ # 

foliows:- 


io ^Fnvate Canfitdn^c 

Definition: For the purposes of the bve-laws 
contained in this chapter and the chapter 5,’ unless 
there is something repugnant in the subject or 
context a Private Candidate’ means a person who 
is not a Regular Candidate but, under the 
provisions of the bye-laws, is allowed to undertake 
and/OT appear in the All India/Delhi Senior School 
Certiticate Examination or All India/Delhi 
secondary School Examination of the Board. 

Xxx xxx xxx “ 


We find that bye-laws nos.21 and 22 are also relevant which are quoted 

below:- 


2: ~~ disable to appe ar as a Private Candidate for 
— * n “ la Secondary School Examination:- 


(0 A candidate who had failed at the All India 

Secondary School Examination of the Board, will be 
eligible to reappear at the subsequent examination as a 
Private candidate in the syllabus and text books as 
prescribed for the examination of the year in whioh he 
will reappear. 
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(ii) Teachers serving in institutions affiliated to 

the Board. 

Xxx xxx xxx 

22 (v) Those regular Candidates who have failed to 
obtain promotion to class X of the school affiliated to the 
Board or any other recognized Board shall not be 
admitted to the Delhi Secondary Examination of the 
Board as private candidates.” 

The definite case taken on behalf of the appellant before the High Court has 
boon that tho respondent no. 1 had failed in her class IX examination for the 
year 1994-95. In this context the prayer made by the respondent no.l in her 

writ petition no.484 of 1995. may be referred to, which reads as follows : 

“(i) to quash the result declared by the Respondent No.3 in so 
far as respondent No. 1 is concerned and Respondent No. 1 be 
declared as promoted; 

(ii) Respondent No.3 be directed to take supplementary 
examination in Hindi and English subjects within a period of 
seven days with a further direction to the respondent no.3 to 
give respondent no.l some time to prepare herself for the 
supplementary examination.” 

It is thus clear that, according to the respondent no.l herself she was 
declared failed in her examination for class IX. The High Court, while 
finally deciding the writ petition no.426 of 1996 by order dated 2.7.1996 
conveniently overlooked to take note of the provision contained in bye-law 
no.7.3, contents of which have been indicated above. There was only a 
mention of clause 7.3 of bye-laws of the Board but nothing beyond that was 
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, nto ,ed . oh^ed i» * 1— - - 11 

respondent no.l was eligible to appear in the high-school exarmnatron smce 

^.asngapo^o^in^nhert.o—n — 

and class X. The High Court also did not record any finding m respect o 

A i„ bve law no. 10.2, namely, a student must 
other conditions as mentioned in y 

ta « secured h,ghe,to» - - — - *“ — " " 

„ d has a,so ^ - - <-** " - “ a0W ° t 

applicable to toe respondent no, bn, i, — - *•*" «■ *« 
apply in her case. Therefore, it was necessary that she must have P 

m i_p, allowed to undertake 

Cass IX as a regular sn.de,,, before she cotod be allowed 

examination to, class X be.d by *e Board. Tbs ^ — « - 

clarified in regard to toe price candidates under bye-laws 

Th . respondent „o, did no, to« to. eond.bons - to, — 

and her case wold on,, he peered by bye-law 73 - - * **" 
„„ 10.2 of toe examination bye-laws of toe Board as held by toe Hrg on ^ 
Despite toe position under toe bye-laws as indicated above, the High 
finally disposed of the writ petition no.426 of 1996 cursorily h g 

rittoetoetospondenodhadappemedtotoe— n - 



resu bofclass 5talMit0lSSUea w>scoOTW d,<.w*«tedtl>»<>» 

H®»I** l * ,i! Idtot <ta responden* » ' «“ ” 

^ t -*^ 

V «a.v that since pr° hoo t 

c no occasion to say fro3 h marks an 

there dc olarod with 

- . josult should also be exam inatton 

therefore, 6» -validity 0 

nv endorsement thereon. r v s crutm«ed m the 

without any shouU have been proper y 

undertaken by responden 0 f the Board. 

light of ah the relevant examination ^ in terim orders -t 

. . „ the filling «P 01 , , , ujat the writ 

. j ^rxnvtting • • it was bc\d 

granted petition, » w 

a.— — dyfcF °” ne l !i0 « «. — — *“ 

, had been fo^arded petition, that 

respondent no. butc d to the respondents 

• nelhi and it I s attributed take part m the 

Education, D^ 1 ld be permitted 

. f candidate direction ^ aS 

*««•***" 

. 1, V», Me ietytor»art«8 

examinat»o n - 11 f as mfructuous. 

0 f an examination form 
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no surety tnat the examining body would necessarily permit the candidate to 
undertake the examination. The forms after being sent are scrutinized and 
checked by the examining body. 

This Court has on several oooasions earlier depreoated the praotioe of 
permitting the students to pursue their studies and to appear in the 
examination under the interim orders passed in the petitions. In most of 
such cases it is ultimately pleaded that since the course was over or the 
result has been declared, the matter deserves to be considered 
sympathetically. It results into very awkward and difficult situations. Rules 
stare straight into the face of the plea of sympathy and concessions, against 
the legal provisions. A few decisions on the point may be perused. In 
C .B.S.E. & Anr. Vs. P . Sunil Kumar & Qrs 1998(5) SCC page 377, the 
institutions whose students were permitted to undertake the examination of 
the Central Board of Secondary Education were not affiliated to the Board, 
hence the students were not entitled to appear in the examination. They 
were, however, allowed to appear in the examination under the interim 
orders granted by the Court in contravention of the rules and regulations of 
the Board. The High Court considering the matter sympathetically had not 
interfered, but this Court observed thus : 
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“....But to permit students of an unaffiliated institution to 
appear at the examination conducted by the Board under orders 
of the Court and then to compel the Board to issue certificates 
in favour of those who have undertaken examination would 
tantamount to subversion of law and this Court will not be 
justified to sustain the orders issued by the High Court on 
misplaced sympathy in favour of the students — 

The order of the High Court was set aside. Another decision reported in 

1993 (4) SCC 401, Guru Nanak Dev Un iversity v- Parminder Kr, 

Bansal a three judge bench decision, was relied upon in the case of Sunjl 

Kumar fsunral A passage from the above noted decision was also quoted 


therein which rends as follows : 

“We are afraid that this kind of administration of interlocutory 
remedies, more guided by sympathy quite often wholly 
misplaced, does no service to anyone. From the series of orders 
that keep coming before us in academic matters, we find that 
loose, ill-conceived sympathy masquerades as interlocutory 
justice exposing judicial discretion to the criticism o 
degenerating into private benevolence. This is subversive ot 
academic discipline, or whatever is left of it, leading to serious 
impasse in academic life. Admissions cannot be ordere 
without regard to the eligibility of the candidates. Decisions on 
matters relevant to be taken into account at the interlocutory 
stage cannot be deferred or decided later when serious 
complications might ensue from the interim order itself. In the 
present case, the High Court was apparently moved by 
sympathy for the candidates than by an accurate assessment of 
even the prima facie legal position. Such orders cannot be 
allowed to stand. The courts should not embarrass academic 
authorities by themselves taking over their functions 

Yet another decision referred to is reported in (1986) 2 SCC 667, 

A P Ghristians Medical Educa tional Socie^^ 
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IN THE SUPREME COURT OF INDIA 

CIVIL APPELLATE JURISDICTION 

CIVIL A PPEA L NO. 4034 OF 2001 
( From the Judgment and Order dated 7.12.99 of the Allahabad 
High Court in S.A.No.450 of 1998) 


Ram Preeti Yadav 


..Appellant 


U.P.Board of High School and 

Intermediate Education and Ors. ..Respondents 


THE 3RD DAY OF SEPTEMBER. 2003 

Present: Hon’ble the Chief Justice 

Kon'ble Mr. Justice S.B.Sinha 

Y.P. Singh, Chatanya Siddharth, Mukesh K.Sharma and Debasis 
Misra, Advs. for the Appellant 

Dinesh Dwivdi, Sr.Adv., S.Bhatnagar, Navin Prakash and 
Kamlendra Mishra, Advs. with him for the Respondents, 


ORDER 

The following Order of the Court was delivered: 


*CP* 
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IN ™ E SUPRE ® COURT OF I KDIA 
CIVIL APPELLATE JURISDICTION 

£gjL ‘ L ~ J&£££aiL -^^ ?am 

-Appellant (s) 


* Res Pondent (s) 


Ram Preetl Yadav 


vs . 


U inier°e6iJ f h Sc ^ol & 
Qlate Education 4 ors 


0 R n tt p 


In the year 1984, respondent No 3 W • 

Pratap Yadav - herein Mahendra 

~ adav appeared as a nn 

Intermediate Exami r ° ca,ldida te in the 

late Examination conducted by u.P Rn „ w . 

School s Intermediate Education f r High 

„ *" J "“ *«« 

Examination of ^ ^ ° f Inte ™ ed i a te 

0 , T " the ^ 1984 declared, the result 

L - respondent No 1 , UAt 

wo- J was shown as withheld - e 

case of u ,ina 17nf ■ d a sus Pected 

using unfair means. p e was , _ 

mark-sheet without , h • U 3 Pr ° visio » a i 

ut showing that his result e 
intermediate Examination has been withheld ^ 

-feaiiy surprising that such a mark-sheet was i ssued ^ 

: reSPOftdent NO * 3 b - v the Principal of the C -r " 
inasmuch as hi- - the College 

WaS ' ^ittedly directed to be 


was' 



withheld by respondent No. 1. Curiously enough, in 
another provisional marks— sheet which was issued on or 
about l.g.1986 by the Principal of the College the word 
"W.B." i.e. result withheld finds place. It also stands 
admitted that the respondent No. 3 did not apply for nor 
was given any final marks-sheet nor any certificate of 
passing the examination. It appears that on the basis of 
the provisional marks-sheet respondent No. 3 took his 
admission in B.A. without disclosing the fact that his 
result has been withheld and passed the B.A. Examination 
as well as M.A. Examination. Subsequently, he also got 
employment as a Teacher in Mathura Inter College, 
Naharpur, Distt. Azamgarh. It appears that in the year 
1993 some inquiry was made as regards the passing of the 
Intermediate Examination by respondent No. 3. The 
inquiry continued for some time and it is under such 
circumstances the Principal of Janata Inter College 
informed respondent No. 3 on 16.10.1996 that his result 
of Intermediate Examination of the year 1984 was 
cancelled. 

It is at this stage respondent No. 3 filed a 
petition under Article 226 of the Constitution 
challenging cancellation of his result of Intermediate 
Examination of the year 1984, inter alia, on the ground 
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that he was not afforded 

efore cancellation Qf . Y ° PP ° rtuni ty of hearing 

— llatlon after mor ; s ;— tion; fii) that the 
«bitrary and A ,an « years was wholly 

+-U ana 1 

the and m.a. Examinations h d ^ PaSSed 

a Teac her in the Coli e g e an ^ ^ntment as 

the ^der cancellm a the " ^ ^ that 

Examination of the year ^ Intermediate 

- - — . — — 
th ^ - the m s t an t case if th ^ ““ ° f the view 

3 t«-ein of intermediate Ex J ^ °' «»"*«* No. 
ahown as cancelled his caree ali ° Wed be 

" — the C7 WOUld " rUinSd ^ 

— -.a. Ex.inai;r°: Exami — - -st 

Examination ln pirst " ° e0 °» d D ^ i4lon and M _ A _ 
aoademic career is "* ** *** ^ ^ 

resui t is unreasonable. Consl u ^ of his 

W3S alIowe d and order of ly ' the petition 

intermediate Examination w^ s Z"^ *' ^ ° f 

—tt Who is a colleag ue °“ 

w °rk:i ng in the sa m e Institu, • ^ ' 3 and ^ 

1S ^king as well as th reSp °^t No. 3 

intermediate Education ^ ^ ^ **ool and 

0i ViSi on Bench of the «i SP6ClaI 3PPeals before a 

High Court . Ihe Dlvl31oJi BMch 
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summarily dismissed the appeals tc ■ 

appeals. it i S against the said 

judgment and order, the aDDe'lsnt ,• 

appexlant is in appeal before us 

Ihe learned counsel appearing on behalf of the 

appellant would submit- k , 

submit that having regard to the admitted 

^ 3 did not pass his 

intermediate Examination, he could not w ^ 

appointed and consequently the question of considering 

0336 Pr ° m0ti0n arise. The learned 

counsex would submit that in a case of mass copying, it 

"W not be possible to comply with the principles of 
natural justice. 

Mt • Dinesh Dwivedi i 

ivedi, the learned senior counsel 

appearing on behalf of the first respondent, supported 
- case of the appellant and would further draw our 

statements made in the counter-affidavit 

‘ by th ' ■*“<* » f 

-tctucation to the effort- 

ffect that resuit of respondent no. 3 

°f intermediate Examination of r-ho 

n ot the year 1984 was 

cancelled on 6 . 1.1985 = ftar . 

85 after giving an opportunity of . 

hearing to him. 


It was urged 
per practice to 
respondent No. 3 


tuat .the said information was given as 
the Centre for its communication to 
and further the Board was not required 
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^ f0rm 6aCh candidate individually about the 

cancellation of the result. 

The learned counsel appearing on behalf of 
respondent No. 3, however, on the other hand, would 
submit that keeping in view the peculiar facts and 
circumstances of this case, the ends of justice will be 
met .x '-he first respondent is hereby directed to give a 
post-decisional. The learned counsel would contend that 
it is a fit case wherein equities should be adjusted 
keeping in view the fact that respondent No. 3 has now 
passed his B.a. and M. A. Examinations. m the 


passed his B.A. and M. A. Examinations. m the 
alternative, it was urged, this Court may direct the 
xirs_ respondent to allow the respondent No. 3 to appear 
at the Intermediate Examination afresh. 

Having heard the learned counsel for the parties, we 

are of the opinion that the impugned judgment cannot be 
sustained. 


Respondent No. 3 himself in his counter-affidavit 
has drawn this Court's attention to a judgment of the 
Allahabad High Court dated 19“ September, 1983 relating 
to withholding of result by the first respondent, wherein 
it was directed: 


"In cases of mass copying the Board 
will pass the final order within 15 
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days from today and where the charge 
is of being caught red-handed the 
Board will pass final orders within 
six weeks from the date of the 
candidate give his explanation. In 


to pass 

final orders within 

the 

aforesaid 

period, it will forth with 

crive to 

the respective candidates 

their mark 

s sheets provisionally - 

In 

each case 

where the marks sheet 

is 

aiveh provisionally. the Board 

.may 


make , the . re g u i site ,, e ..n do r ,s emg jit, d?, 

(emphasis supplied) 


Not only respondent No. 3 was aware of the said 
judgment, it is also implicit that the provisional mark- 
sheet was given to him on the basis thereof. We, 
therefore, in this situation fail to understand as to how 
a mark-sheet without the words "W.B." could be handed 
over to respondent No. 3 by the Principal of the College. 
Respondent No. 3 presumably was aware of the entire fact 
situation. In that view of the matter, he now cannot, in 
our opinion, plead his ignorance about the entire fact. 
It is expected that a student who has taken admission on 
the basis of a provisional mark-sheet would keep a watch 
over the entire situation and would make repeated 
enquiries as to what actions have been taken by the first 
respondent herein in the matter and why final mark-sheet 
has not been issued. 



It is also a matter of great suspicion as to how 
another marks-sheet was issued in his favour on 1.9.1986 
with the words "W.B". particularly when the Principal of 
the College admittedly was made known about the order 
dated 1.9.1985 passed by the first respondent cancelling 
the examination of respondent No. 3. Thus, it is evident 
that a fraud was committed. Respondent No. 3 is the 
sole beneficiary to the said fraud and it, as such, must 
be presumed that he was a party thereto. 

In its counter-affidavit, the first respondent inter 
alia stated: 


It is stated that the respondent No. 
3 i.e. Sri Mahendra Pratap Singh 
appeared in intermediate examination 
of the year 1984 bearing Roll No. 
575203, the result of the respondent 
No. 3 was withheld on account of mass 
copying under W.B. Category. The 
inquiry was made and the charges were 
framed against him. On hearing the 
matter and given opportunity to 
explain the respondent, and Nistaran 
Samiti duly constituted by the Board 
took decision dated 6.1.1985 to cancel 
the result of Intermediate for the 
year 1984. It was duly served to the 
principal concerned to convey with the 
decision taken by the Board. it was 
expected of the respondent No. 3 to 
get aware the decision dated 6.1.1985 
of mass copying at that time. He did 
not care to know the decision and he 
further ' studied and got through the 
higher education. He obtained service 
appointment fraudulently with Sri 



& 


Mathura Inter College, Naharpur, 
Azamgarh ignoring the decision dated 
6.1.1985. After a lapse of 12 years 
with collusion of the principal Janta 
Inter Higher Secondary School, Mahul 
Azamgarh, he received a letter dated 
16.10.1996 in which cancellation of 
the Intermediate examination of the 
year 1984 of the respondent No. 3 was 
informed. " 


Apart from the fact that the marks -sheets issued by 
the Principal in the years 1984 and 1986 speak 
differently, by no stretch of imagination it can be 
presumed that even when the second marks -sheet in the 
year 1986 was issued, respondent No. 3 was not aware of 
the order dated 6.1.1985 passed by the first respondent. 

Fraud is a conduct either by letter or words, which 
induces the other person, or authority to take a definite 
determinative stand as a response to the conduct of 
former either by words or letter. Although negligence is 
not fraud but it can be evidence on fraud. [See Derry Vs. 
Peek (1889) 14 AC 337]. 

In Lazarus Estate Vs. Berly [(1956) 1 All ER 341] 

the Court of Appeal stated the law thus: 

"I cannot accede to this argument for 
a moment "no Court in this land will 
allow a person to keep an advantage 
which he has obtained by fraud. No 
judgment of a Court, no order of a 
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Minister , can be allowed to stand if 
it has been obtained by fraud. Fraud 
unravels everything". The Court is 
careful not to find fraud unless it is 
distinctly pleaded and proved; but 
once it is proved it vitiates 
judgments, contracts and all 
transactions whatsoever." 


In Chenqal vara ya Naidu Vs. Jagannath [(1994) 1 
oCC 1], this Court stated that fraud avoids all judicial 
acts, ecclesiastical or temporal. 

Furthermore, it is surprising as to why the 
Principal of the College issued the letter dated 16-10- 
1996 in favour ‘of Respondent No. 3 stating: 


"Your intermediate result which was 
W.B. and with held. On your request 
several time I also write to the U.P. 
Board of Intermediate Education, 
Allahabad. When no reply was received 
then I sent the person to know the 
position. 

I am sorry to inform you on the 
basis of information received from the 
U.P. Board of Intermediate Educational 
Allahabad that your W.B. result of 
intermediate examination with held for 
year 1984 with roll No. 575203 has 
been cancelled. Make note of it that 
the temporary posting by me is hereby 
cancelled." 


The said letter was considered to have given rise to 
a fresh cause of action in favour of the respondent No. 3 



i: 


mass copying the principles of natural justice need not 
be strictly complied with. 

In. Madhyamic Shiksha Mandal, M.F. Vs. Abhilash 
S, h j kg ha „ l ? „ ra sa,£:_-S am , lty . ,.a nd _ Others [(1998) 9 SCC 236] this 

Court observed: 


"In the face of this material, we do 
not see any justification in the High 
Court having interfered with the 
decision taken by the Board to treat 
the examination as cancelled. It is 
unfortunate that the student community 
resorts' to such methods to succeed in 
examinations and then some of them 
come forward to contend that innocent 
students become victims of such 
misbehaviour of their companions. 
That cannot be helped. In such a 
situation the Board is left with no 
alternative but to cancel the 
examination. It is extremely 

difficult for the Board to identify 
the innocent students but one has to 
appreciate the situation in which the 
Board was placed and the alternatives 
that, were available to it so far as 
this examination was concerned. It 
had #e alternative but to cancel the 
results and we think, in the 
circumstances, they were justified in 
doing so. This should serve as a 
lesson to the students that such 
malpractices will not help them 
succeed in the examination and they 
may have to go through the drill once 
again. We also think that those in 
charge of the examinations should also 
take action against their Supervisors/ 
Invigilators, etc., who either permit 
such activity or become silent 
spectators thereto. If they feel 
insecure because of the strong-arm 
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malpractices the^emed 0 indul ?e in 

services of Th ^ 3 *° Secure 

Personnel, if n6f J L . Uniformed 
students do not I'n/^ ensure that 
malpractices." indulge in such 


thermore, it is the admitted case of tt 

- - ^ _ t r*:::;: 

" ™V: “* *•*«. «*. »i,k « 

^ dt ' ed S ° bUt alSO filed ceding schedules with 
a supplementary counter-affidavit. 

of Jr""' ° f the matter ' affordi ^ an opportunity 

.. . " ng t0 reSpondent No - 3 at this stage would end in 
a .Ulus exercise. 

,. ' he leamed Slngle ^ - the aforementioned 

the Q res° n T ^ C ° rreCt ^ Pr ° Ceediftg ^sis that 

r-spon.ent No. 3 was not communicated with the 

A Presumpti ° n a ^t him must be raised 

P-^-^cularly having regard to the fact th~t h<= h ■ 

u „ . , , cz tJlat he haa not 

‘ * XG t0 Pr ° dUCe ^ materlal ^how as to whv no 

WaS “ ^ hlm tC ° btain * ^ marks-sheet 
and, or cereif icate fcr passing 

passing the examination. 

We are also unable to issue 

ue an y direction to the 


cst respondent to a 


.xow L.he third respondent to sit 


^ UO Sit at 

“ '•«* having ragard 

“ “* e "1“ u thin regard ha™ 
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not been placed, 
entitled to take 
permitted. 


We may, however, observe that if he is 
the said Examination in law, he may be 


Further, we find that there is no equity in favour 
or respondent No. 3, inasmuch, as he knew that his result 
has been withheld because of the allegation of having 
used unfair means in the Examination. Suppressing this 
tact, he took admission in B.A. and studied further. 

We are, therefore, of the view that the High Court 
v-onriiu'.ed error m allowing the writ petition filed by 
respondent. No. 3. Consequently, the order under 
challenge and that of the learned Single Judge, are set 

aside. The appeal is allowed. There shall be no order 
as to costs. 


(V.N. KHARE) 


CJI 


fS.B. SINHA) 

New Delhi; 

September 3, 2003. 
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IN THE SUPREME COURT OF INDIA 


CIVIL APPELLATE JURISDICTION 
CIVIL APPEAL NO. 1S07 OF 2003 


Harich Verma and Ore. ... Appellants 

Versus 

Ajay Srivastava & Anr. ... Respondents 

WITH 

C.A. No. 1808/03. C.A. Nos. 7406-30/2003 

C.A. Nos. 7405 / 20 fR g&fSLFfCI Nos. 4965/03 and 14367-91/03) 


JUDGMENT 


R.C. Lahoti. J. 

Leave granted In SLP (C) Nos. 4955/03 and 14357-91/03. 

In exercise of the powers conferred by Section 33 read with 
Section 20 of the Indian Medical Council Act. 1956, the Medical Council 
of India has, with the previous sanction of the Central Government, 
made the regulations called "the Post Graduate Medical Education 
Regulations 2000" (hereinafter the Regulations, for short). Regulation 
9, relevant for our purpose, provides as under: - 
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9 . SELECTION OF POSTGRADUATE STUDENTS 

m Students for postgraduate medical courses 
(1) ftell be selected strictly on the basis of their 
academic merit. 

r->\ For determining the academic merit, the 
university/institution may adopt any one of 
thSowing procedures both for degree and 

diploma courses:- 


CO 


On the basis of ^rit as determined by a 

rnmoetitive test conducted by trie j^ie 
Government or by the Competent authority 
appointed by the State Government or by 
the university/group of universities 
same State; or 

(II) On the basis of merit « determined by a 
' centralized competitive test held at the 
national level; or 

(HI) on the basis of the individual cumulative 

1 ' performance at the first, second and third 

MBBS examinations, if such exam 
have been passed from the same university, 
or 

Provided that wherever entrance '| st ^ 

nthpr Backward C lasses. 

SzSsgzMs 

on the basis of merit. 


(emphasis supplied) 



The first proviso to Regulation 9 in its present form was 
introduced with effect from 20.9.2001. Earlier the first proviso 
required the minimum percentage of marks for eligibility as 50 per 
cent for all the categories of candidates. 

In the first week of March 2002 the University of Rajasthan 
published a notification announcing the holding of pre-PG examination 
on 21.4.2002. The minimum qualifying marks were notified as 50 
per cent for general category candidates and 40 per cent for 
5C/5T/OBC candidates consistently with the first proviso to Regulation 
9. The examination was held on 21.4.2002, The result of the 
examination was declared on the next day. 

On 29.4.2002 several in-service doctors (i.e. the graduate 
doctors who were serving under the State of Rajasthan) filed a writ 
petition laying challenge to the constitutional validity of the first 
proviso to Regulation 9 and seeking its being declared ultra vires in its 
applicability to In-service candidates. In the alternative, It was prayed 
that the first proviso abovesaid be declared as inapplicable insofar the 
seats meant for in-service candidates in postgraduate medical courses 
are concerned. Consistently with such declaration it was prayed that 
the result be declared afresh and that the in-service candidates be 
declared to have qualified for entrance in PG degree/diploma courses 
without Insisting on the prescribed minimum qualifying marks. 
Several such writ petitions were filed. It is significant to note that the 



« «*« : 

- ^ w - - — - — - 9 - ,he ^7 : 

t— .»— “ 7^1 

service category « « ** ««"> < "" 9 “ P ““ 

proceedings. 

T ee state o, Pa,as«n. « *-» ° f raIM,na " ^ “ 
Medical Council of India «» all imploded » pa"®' ln ’ ' 
respective counter-affidavits they supposed the validity of ** eaU ^ 

9 along with its provisos and submitted that the High Court 

to modify « mate departure from the -« 

* Medical Counci, o, ,ndla and « standards laid down « 

interest of medical profession. 

A learned Single 3udge of the High Court who heard a batch of 
44 similar writ petitions directed all the petitions to be dismissed 
upholding the validity of the impugned Regulation. 

The writ-petitioners, being aggrieved by the Judgment of the 
.earned Single 3udge, preferred severe, intra-court * 

Section 18 of the Rajasthan High Court Ordinance. On 
n „„a, n n n*nch framed the following two questions of law and opin ng 
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the questions to be of considerable importance directed ail the appeals 
to be placed for hearing before a Full Bench ;- 

1. Whether any reserved quota could not be separately specified 
for in-service candidates; merely because such in-service 
category is not mentioned in Article 15(4) of the Constitution of 
India? 

2. Whether the prescribing of a separate quota for in-service 
candidates withstands the test of reasonable classification under 
Article 14 of the Constitution of India? 

On 5.2.2003, vide the judgment impugned herein, the High 
Court has aljowed the appeals and set aside the judgment of the 
learned Single 3udge. During the course of its judgment the Full 
Bench has held that the Regulations framed by the Medical Council of 
India have only a persuasive value and do not have any binding force 
in so far as the State Government is concerned. The State has the 
power to prescribe a lower percentage of marks for in-service 
candidates. Regulation 9 does not apply to in-service candidates. 
However, the Full Bench held that as the minimum qualifying marks 
for in-service candidates could not have a wide disparity with the 
marks prescribed for general category candidates. It directed that it 
shall be open to the State Government to go ahead with the admission 



of in-service candidates to the postgraduate courses on the basis of 

such percentage of qualifying marks which may be lower than 50 per 
cent but not below 40 per cent, which is the minimum eligibility 

percentage prescribed for the reserved category candidates. 

These are the appeals filed by special leave by the general 
category candidates and the Medical Council of India. 

On 24.2.2003 leave to appeal was granted under Article lo6 of 
the Constitution. The appellants had sought staying of the operation 
of the judgment of the Full Bench of the High Court being stayed. 
Prayer for interim relief being allowed ex-parte was refused by the 
Court and notice was directed to be issued to the respondents. On 
4,4.2003 counseling was held and 126 seats were filled. 75 students 
from the In-service category who had secured marks between 40 and 
50 per cent participated in the counseling and have been allotted 

seats, subject to an undertaking filed by each one of them that the 
Judgment of this Court whenever pronounced shall be binding on 
them. During the pendency of these appeals the process of admission 
against PG seats for the year 2003 has been completed. 80 in-service 
candidates have been allotted seats, out of whom only 18 candidates 
have cleared the 50 per cent eligibility criteria. The remaining 62 
candidates are ineligible as per the first proviso to Regulation 9. The 
counseling for 2003 candidates has been held on 28/29.8.2003. 
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When the matter came up for hearing on 19.8.2003 it was 
brought to the notice of the Court that various candidates who have 
been declared successful at the pre-PG examination In accordance with 
the judgment of the Full Bench of the High Court and who may be 
dislodged in the event of the appeals being allowed were not noticed. 

The Secretary, Medical and Health Department, State of Rajasthan, 
was directed to notify on the Notice Board of all the medical colleges in 
the State of Rajasthan the factum of filing of these appeals and of 
their coming up for hearing, putting the candidates on notice that 
they could enter appearance and participate in the hearing, if so 
advised, so as to defend themselves. That compliance has been done. 
However, none of such in-service candidates have chosen to appear. 

We have heard Ms. Indu Malhotra, the learned counsel for the 
appellants (general categoiy non-service doctors), Mr. Salman 
Khursheed, the learned counsel for the private respondents who were 
the writ-petitioners in the High Court, Mr, Ranji Thomas, the .earned 
counsel for the State of Rajasthan, Mr. Maninder Singh, the learned 
counsel for the Medical Council of India, and ail other learned counsel 
appearing for the parties, 

Ms. indu Malhtora, the learned counsel for the appellants 
(private respondents in the High Court) has carried the Court through 
the judgment of the Full Bench of the High Court to demonstrate the 
gross error of law unwittingly committed by the High Court in ignoring 



f the constitution Bench decision of this couru ... 
the majority view of ssa ^ E ^ d*») 7 

fU ” ^ haS 

SCC 120. instead, the opinion from 

quoted a few passages from ^ ^ with the majority 

Srhf3SS3H3i^SSS. ( eupra) W vitiated . It was further 

opinion, and therefore, the judgment^ stan ^ ^ 

submitted that a .euent 4 - n 2003 (6) 

mm^Bdesb&Or_ . , to the facts of the 

reversed, we find men. ’ n ^ submissions so made. 
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Manohaf/ 3. in 
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„ , rt 1956 especially the provisions 
W ^ Ind,an MediCal ^20 of the Act empower the Council to 

contained in Sect, ons 16 , education required for 

prescribe the other than post-graduate 

education. The Univers,t,es must n ^ ^ of diplomas 

standardsprescribed under ^ 

are to be recognized under the Medical 8 
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opinion which is the law laid down by the Constitution Bench and has 
the binding force. 


The issue arising for decision before the Full Bench of Rajasthan 
High Court, arose for decisions in a very similar background in The 
Stare of Madhya Pradesh & Ors. Vs. Gopaf a TJr thanl & Ors, 
[3T 20003 (6) SC 204]. Dealing with the question of why a common 
entrance test is necessary and why an exception cannot be carved out 
in favour of in-service candidates by lowering the standards below 
the ones permitted by the Medical Council or India, this Court, 


"A pass mark is not a guarantee of excellence. 
There is a great deal of difference between a 
person who qualifies with the minimum marks and 
a person who qualifies with high marks. If 
excellence is to be promoted at the postgraduate 
level, the candidates qualifying should be able to 
secure goods marks while qualifying. Attaining 
minimum qualifying marks has a direct relation 
with the standards of education. Prescription of 
qualifying marks Is for assessment of the calibre of 
students chosen for admission. If the students are 
of a high calibre, training programmes can be 
suitably moulded so that they can receive the 
maximum benefit out of a high level of teaching. If 
the calibre of the students is poor or they are 
unable to follow the instructions being imparted, 
the standard of teaching necessarily has to be 
lowered to make them understand the course 
which they have undertaken; and it may not be 
possible to reach the leveis of education and 
training which can be attained with a bright group. 
The assemblage of students in a particular class 
should be within a reasonable range of variable 
calibre and intelligence, else the students will not 
be able to move along with each other as a 
common class. Hence the need for a common 
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eduction.". 

It „ s „u,d tha, thd selection o, scents who had secured marKs less 
teen tne —m made, preset W « ““ °”^ " 
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entrance examination made by the State Go 

struck down and ignored. If the State has a case or 
departure from tne standards laid down by the Medical Council of India 

persons, than » * <« « S '“ “ “ ac as. 

Government and, or tb. »ed,C, Council - - - — — “ 

Justification before .be Medic,, Council 0. India. Tbe In ser^ 
candidates may nave been away from academics and theories 

o, being In service. Still, they need » be »— « d ' 9 ' 

• pg For taking up such examination, they must either 
entrance in P.G. For taxing y 

keep updating themseives regularly or concentrate on 
preparatory to entrance examinations but without «r«™ 
compromising with their obligations to the people whom 
meant to serve on account of being in State services." 

Out of the several conclusions summed up by the Court the 
relevant for the purpose of the present case Is -"There can be only 
' common entrance test for determine e,lg„Uty for post 



graduation for in-service candidates and those not in service. The 

requirement of minimum qualifying marks cannot be lowered or 

relaxed contrary to the Medical Council of India regulations framed In 
this behalf." 

The court has observed that subject to securing the minimum 
qualifying marks if the in-service candidates formulate a class by 
themselves for whom a separate channel of entry has been carved out 
then within the group there may be scope for assigning weightage for 
rural service rendered, for the purpose of determining order of merit 
inter se, but such weightage cannot be utilized for the purpose of 
relaxing the condition as to minimum qualifying marks as prescribed 
by the Medical Council of India. 

The decision of the Full Bench of the High Court, having been 
rendered in ignorance of the binding law laid down by the majority 

opinion in the Constitution Bench decision of this Court In Or. Brest l 
SClx a s axa am 601 - (supra) and also being inconsistent with the 
decision of this Court in the case of CosalD. Tirthaaj fl Qrs (supra), 
is liable to be set aside. The appeal is allowed. The impugned 
judgment of the Full Bench of the High Court of Rajasthan is set aside 
and the judgment given by the learned single Judge Is restored. 

As a consequence, the admissions given to such of the in- 
service candidates who have secured marks less than the minimum 
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prescribed by Ration 9 framed by the Medica. Councii of India are 
struck down and set aside. The counseling shall have to be done 
afresh to the extent necessary, we are conscious of the fact that 
there would be some delay in commencement of post-graduation 
studies and to some extent the 2002 and 2003 batches would 
overlap. However, that is a situation which cannot be avoided. It is an 
inevitable consequence for which the successful candidates 
year 2002 and 2003, l.e. those who will be held ent.t.ed for admission 
in post-graduation courses of studies consequent upon this judgment, 
cannot be made to suffer for no fault of theirs. It will be for the State 
of Rajasthan, if nectessary then in consultation with the Medical Council 
of India, to sort out the difficulties and to run the reguiar courses of 

the studies. 

No order as to the costs. 


(R.C. Lahotl) 


(Ashok Bhan) 


New Delhi; 

September 16 , 2003 . 
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Siiigii, Saiiuccp Siiigii ? A slick K.Si ivasta va, Ms.Raclma Snvastava 
Rohit Singh Tara Chandra Sharma Ms Neelam Sharma Riaz Manhnol 
Dinesh Kumar Garg. Yakesn Anand. Sanjeev Anana. S.Srinivasan, 

k -ri ti . -n ik x. r« r» it o.. jt . . .. » jt. ti.j o : .. . i. a t. 

ivi,i_>.xv»iiia. k?uuu« xvaj u, iv±;s .0,0 uni t<i , v .0 uucci. ivi^.ivuuy oinun z-vuUja 
Radri Prasad Singly TTdai Times h T.alit Sushil Kumar Tain D N Rav 
Ms.Sumita Ray. S.N.Bhat, Yipui Maheshwari. P.K.Chakravarti 

r\ o ... . i- . .. t r ir. ...*.t. ... x s _. tt *:t. . xxr . t. : a j '.±1. *.%. . ... x*_ .. A i 

ls . o i ~ piicu jcv. iaiiiuaii ;> ivi& > iiciiiaiinKa vv ain^u v». vvim mem iui u 
annearincr narties 


ORDI-.R 


The following Order of the Court was delivered - 


*CP* 



IN THE SUPREME COURT OF INDIA 

CIVIL appellate/original jurisdiction 

LA- Nos. 5-6 ft 7.14 
IN 


PC. Kesavan 


CjVIl APPEAL Nos ,599-6 00 OF ?nn? 
***"«*" ... Appellant 


Versus 


Hansh Shalla 8* Others 


WITH 


Respondents 


WRIT PETITION (C) No.317 OF 2000 


Malay Ganguly 


Petitioner 


Versus 


Medical Council of India & Others , . . Respondents 


ORDER 

Heard die learned Amicus Curiae and the counsel for the 

parties. 

In pending Appeals learned Amicus Curiae is required to 
approach this Court for appropriate directions including the manner of 
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working of ihe Ad-hoe Committee in ihe mutter of recognition, 
renewal including grant of permission in respect of medical colleges. 


Reasons for seeking This relief is, as contended by the senior 
counsel Mr. Salve and Mr. Venugopalan, that for some reason Central 
Government granted permission to increase the strength of students in 
medical colleges in violation of Section 10A of the Indian Medical 
Council Act 1956 (hereinafter referred to as the “Act" ) and die 
Regulations framed by Medicai Council of India. 


This Ad-hoc Committee was appointed by this Court's order 
dated 20 th November, 2002. Relevant part of this order is as under:- - 

;i , . . . For enhancing the confidence of the people in 
the forthcoming of the Medical Council of India, which 
is having wide powers under the Medicai Council Act. 

1956. we order accordingly. We appoint a Committee of 
tour eminent doctors namely. Dr. N. Rangabashyam of 
Chennai. Prof. P.N. Tendon of New Delhi. Dr. S.K. 
Bhansah ot Mumbai and Dr. (Ms.) S Kantha ot 
Bangalore, as members of Ad-hoc Committee to assist 
and nominate the work of the Medical Council of India. 

The Ad-hoc Committee would work harmoniously and in 
full cooperation with the Executive Committee of the 
Council. Ihe Committee would associate itself 
particularly in selection ana appointment of Inspectors 
and scrutinize their reports and making recommendations 
for grant of recognition to medical college. 

If any member of the Ad hoc Committee in course 
of working finds any practical or legal difficulty, it would 
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annmnrV^" 1 , hlni '* ein lo approach ihis Court for 

J USk !earned seni0f «*»*I Mr. 

to’them't ~ 'T mCUS (Unae) - k W0U,d a,so be "PC" 
t them ro make recommendations now the fonctfoning 

e ! i^ ve Committee can be made morc 
erreuneh and prompt. ” 


with 


Thereafter, the Ad hoc Committee started its work in harmony 
the Executive Committee of Medical Council of India 


overseeing, inter alia, the process of inspection of colleges and 
dealing with the recommendation to be made for the recognition / 
grant of permission to such colleges. 


Tue contention which is raised in the present I.As. is with 
regard to the exercise of power by the Central Government by by. 
passing the M.C.I. as well as the provisions of Section IGA of the Act 


This Court has repeatedly considered the provisions of the Act 


and tnc held that statutory? provisions and rules prescribed for Medical 
education should be strictly adhered to. As early as in the case ofAR 


Christians Medical Educational Society v. Government of A R 

[(1986) 2 SCC 667 (p.678 para 10)]_ the Court observed thus:— 

“Any direction of the namre sought by Shn 
v enugopal would be in clear transgression of the 
provisions of the University' Act and the Regulations of 
The University. We cannot by our flat direct the 



Sw J° d ****** f. stalul « to whkh it owes ito 
and tae regulations made bv the Unive^in- 

'thfrulZna ROt - tm V e anphing m ° re de *‘™* i * * 

Z Z!" f Man a dlrection * the c ° uFt *<> 


Thereafter in 10Qi d m ;„ a. • n 

" JJi Court considered this aspect 


State of Punjab v. Renuka Sing/a [ (1994) 1 SCO 175 < p . j 
und held thus : 


(p.J 78 para 8 t 


— I: i ;t5!.n 0Ult3 ortbc Su *~ «»«„<* b* 

cr l!bclal 111 issuing such directions which i„ 
a “° Unt t0 dlreCTlng The a «»omies concerned 

X- OW “ Sta - UtOI> ruki and in 

^ adn ?. !SS ; ons ot Stoats. Technical education 
~ '? ei3 ' Cai . educat, °* «q«»nes infrastructure to 
^ ^ the ^ i, „ t of gh ins proper education to 

r tTt' adni!tted - Takin « “to consideration 
.nlrastnirtura _ equipment staft; the limit of the 

luiuuci or aumissions is fixed either bv the Medical 
-ounct, o{ tndia or Dental Council of India u;~u 
^utt« disturb that balance between the caps^'o 
Z 11Jstitut,on and mmbw of admissions. ' on 
wmpasaonatc. ground’. Die High Courts should be 
cotwcrcus oi the fact that in this process Utev are 
aievtma me education ot the students who have atreadv 
bcu, admitted, against the fixed scats, alter a very tou^ 
competitive examination. There does not aooes'r 

any lusiiiicaiion on i he part of the Hkfi Court „7li Je 

P^ent ease, to direct admission of respondent no 1 on 
ampasstouate giound and to issue a fiat to create an 
adomonai seat which amounts to a direction to violate 
--Caen -vvaaa Section 10-13(3) of the Dentists Act * 
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The reason for taking this much caution is well reflected m the 
decision rendered by this Court in Medical Council of India v. State 
of Karnataka [(1998) 6 SCC 131 (p. 157 para 29) w herein the Court 
held as under: — 

“29, A medical student requires gruelling study and 
that can be done only if proper facilities are available in 
it medical college and the hospital atiaL-l*cd s-o li has to 
he well equipped and the teaching faculty and doctors 
have to be competent enough that when a medical 
student comes out . he is perfect ui the science ol 
treatment of human beings and is not found wanting in 
any way. The country does not want half-baked medical 
professionals coming out of medical colleges when they 

did not have full facilities of teaching and were not 
exposed to the patients and their ailments during the 
course of their study” 

This case was referred to with approval in case oi KS. Bhoir v. 
State of Maharashtra 3 Others [(2001) 10 SCC 264]. The Court 
also held that the compliance with the requirements under the Act and 
the regulations being mandatory in absence of their compliance, no 
permission could be granted by the Central Government for the 
increase m admission capacity' in any course in any Medical College. 
The Court further held that for one time increase in admission 
capacity the colleges should have submitted the scheme prepared in 



e 


accordance with the Act and ihe Regulations to the Central 
Government. 

Despite the aforesaid law, it is contended by the learned senior 
counsel Mr. Venugopal tor the Medical Council as well as by the 
learned Amicus Curiae Mr, Salve that the Central Government by- 
passed the Medical Council and the Act and had issued various orders 
granting permissions to increase the strength of ihe students in some 
colleges or renewal of permission to the Medical Colleges. As against 
this. Mr. Rakesh DwivedL learned senior counsel for the Union of 
India, submitted that the Central Government has neither by-passed the 
Medical Council nor the statutory requirements for grant of 
permission to increase the strength of the students in existing medical 
colleges renewal of permission for the college. 

No doubt for deciding the question — -whether the permission 
granted by the Central Government is without complying with the 
statutory requirement and thus violative of Sections 10A and 10B of 
the Act requires consideration. 

However, prirnt facie, there appears to be substance in what is 
contended by the learned senior counsel for The Medical Council as 
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well as Amicus Curiae trial on 23 rd January. 2003. the Medical 
Council of India had brought the following to the notice of the Central 
Government: — 

“Sir, 

I am directed To inform you that inspection for 
renewal of permission for admission of 3 rd batch of 
students for the academic session 2002-2003 at 
Government Medical College, Anantapur was carried out 
by the Council Inspectors on 30 th & 31* July, 2002 and 
the inspection report was considered by the Executive 
Committee at its meeting held on 5.8.2002. On going 
through the inspection report the Committee observed 
ilia I 34 of (he faculty members i.e. 6 - Prolessions. 16 - 
Readers and 12 - Assistant Professions joined the 
institution on 27.7.2002 ve. 3 days before the inspection 
after transfer from other Government Medical Colleges 
of the State. 

In view of the above and other deficiencies pointed 
out in the inspection report the Committee decided to 
deter the consideration of the matter for obtaining the 
information from the Director, Medical Education. 
Government of Andhra Pradesh and college authorities as 
to how the resultant vacancies created with the transfer of 
teachers from the Government Medical colleges to this 
college have been filled up. 

On receipi of above clarification and the 
compliance on rectification of the deficiencies from the 
Director. Govt, of Andhra Pradesh foe matter was again 
placed before the Executive Committee at its meeting 
held on 31.10.2002 where it was decided to verify the 
same hv way of an inspection. Inspection to verity the 
compliance was carried out by the Council Inspectors on 
2 nd & 3 rc Jan.. 2003 and die compliance verification 
inspection report was considered by foe Executive 
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Committee al its meeting held on 9.1.2003 where the 
members of the Ad hoc Committee appointed as per the 
Hon 'hie Supreme Court order dated 20.1 1.2002 were 
also present. The decision taken by the Executive 
Committee is recorded as under for your information and 
necessary action: — 


“The Executive Committee on perusal of the compliance 
verification report (2 nd & 3 rd Jan.. 2003) of Government 
Medical College. Anantapur. noted ihai the college has 
already admitted students against the academic session 
2002-2003 (3"‘ batch) without getting the permission 
renewed by the Central Government as under: — 

(a) 99 students including 14 NR] students against the 

session 2002-03. 


(b) 14 NRI students the batch 2000-01 against this 

session (Total 1 13 students) 

Thus the college has not only admitted students 
against the said session without getting the permission 
renewed by the Central Government but has also 
increased the seats from 100 to 113 which calls for action 
u s 10B of the I.M.C. Act. 1950. 

Hie Executive Committee, therefore, decided to 
initiate action u s 10B of the I.M.C. Act. 1956 against the 
admissions made by the college authorities for the 
academic session 2002-03 without getting the permission 
renewed bv the Central Government for which the 
institution be directed to send a merit wise list to the 
Council immediately. The Committee also decided that 
the Central Government may be requested to take up the 
matter with the Secretary’ (Medical Education) and 
Director. Medical Education, Government of Andhra 
Pradesh to take steps to rectify* the violations 
immediately. 



9 


Since. Inc college had already admitled students 
-tor the academic session 2002-03, the Committee 
decided not to consider the inspection report carried out 
tor renewal oi permission tor admission of 3 r “ batch of 
students at Government Medical College, Anantapur” 


Despite this, it appears that by order dated 21* August 2003, 
the Director. Ministry of Health & Family Welfare issued the 


following order: 


¥ *Thc Secretary. 

Health, Medical and Family Welfare Department, 
Government of Andhra Pradesh. 

Hyderabad. 


Sub: Increase in seats in Government Medical Colleges 
at KuraooJ & Warangai during the academic year 
2003-04 - Renewal. of permission - regarding. 


Madam. 

I tun directed to refer to your letter 
No. 1 1 964/E 1 2001 -57 dated 4.8.2003 on the subject cited 
above and to say that it has been decided as a one time 
measure to allow admission of fresh batches of students 
in the following medical colleges against increased intake 
during the academic year 2003-04: — 

1. Kumool Medical College. Kumool from 130 
to ISO seats. 

2. Kakaiiya Medical College. Warangai from 
1 00 to 1 50 seats. 

This renewal of permission is subject to the 
condition of implementation of neutralization formula 
already accepted by the State Government vide their 
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teUer 1 8.62001 (copy enclosed) and conveyed in inis 
Department's letter of even number dated 12* July. 2001 
(cony enclosed). However, the State Government shall 
ensure compliance of all the requirements under the MCI 
Regulations and any deficiencies pointed out bv die 
Medical Council of India in respect of above medical 
colleges. This permission is further subject to xhe 
condition that the Government of Andhra Pradesh shall 
son. out The pending issues of admissions made in These 
colleges during the year 2002-03 with Medical Council 
of India. 


Similar orders are produced on record lo indicate dm the 
recommendations of the Medical Council were not called for. 


As against this . it h as been pointed out by Mr. Rakes?? Dmvcdi. 
learned senior counsel that under Section I0A (iv) the Central 
Government has such powers. 


P Firm* facie. v\e do not t/iink that the Central Government has 
power to issue such permission when the college is not complying 
with the requirements of the regulations framed by the Medical 
Council of India or the requirements of the Act. As the permission is 
already granted and probably, it appears that the colleges might have 
given admissions on the basis of so called increase in the 
strength renewal of permission for a college, we direct the Medical 
Council of India to cany out further inspection to find out whether 
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U«re is compliance oi Ihe requirement of the Ael and the Rules in all 
codec. i u.ieje increase of strenc th/renewal of permission for a 
college is permitted by the Central Government by its various orders 
issued in August 2003. The Medical Council of India to carry out the 
inspection within a period of four weeks, 


In the meantime, the Centra! Government is directed not to 
grant any further permission without Mowing Ihe procedure 
prescribed Under section lOACt ) (ii) tiii) and (vii). 


For the time being, the D.O.H.S. inquiry as directed by the 
Central Government against Dr. Rangabashyam is stayed. However, it 
would be open to the aggrieved person to take appropriate action 
before an appropriate forum, if called for. 


Stand over for four weeks 


WRIT PETITION (C\ No.S17 OF 2000 

Heard the learned counsel for the parties. 

As suggested by the learned Attorney General, the following 
provisions could be added in the Code of Ethics prescribed by the 
Medical Council of India: — 
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“8,7 Where either on a request or otherwise the Medieai 
Council of India is informed that any complaint against a 
delinquent physician has not been decided by a State 
Medical Council within a period of six months ifom die 
date of receipt of complaint by it and further die MCI has 
reason to believe that there is no justifiable reason tor not 
deciding the complaint within the said prescribed period, 
die Medical Council ot India nrav — 

i ) impress upon the concerned Stare Medical Council 
to Conclude and decide the complaint within a time 
bound schedule: 

ii) may decide to withdrew the said complaint 
pending with the concerned State Medical Council 
straightway or after the expiry of the period which 
nad been slip mated by the MCI m accordance with 
para (i) above to itself and refer the same to the 
fttucs Committee of the council for its expeditious 
disposal in a period of nor more than six months 
from the receipt of the complaint in the office of 
the Medical Council of India. 

S.B. Any person aggrieved by the decision of the State 
Council on any complaint against a delinquent physician, 
shall have the right to file an appeal to tire MCI within a 
period or sixty days from the date of receipt of the order 
passed by the said Medical Council. 

Provided that the MCI may; if it is satisfied that 
the appellant was prevented by sufficient cause from 
presenting the appeal within ihe aforesaid period of 60 
days allow it ro be presented within a further period of 60 
days/' 


For inclusion of the said or similar provisions. Medica l Council 
would take appropriate steps under the Act 
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% itii regard to other issues includmg the aforesaid issue 
adjourned for four weeks. 


(M, B. SHAH) 


..J. 


Now Delhi* 

September 23. 2003, 


.J. 


(ASH OK BHAN) 




i_ZLHMv592/2003 


lN lHB SUPREME COURT OR INDIA 

C1VlL ORIGINAL JURISDICTION 

miXj^XLI LON CO NQ ? » OK7 „„_ 
(Under Article 20( ff 

2 of the Constitution of India) 


Saurabh Chaudri and Ors. 

v Petitioners 

(Jnion of India and Ors. 

(With W.P.(C) Nos. 54 57 rts <o c/i oc - Respondents 

2003 and C.A.No.858l’ of 2003) * ^ 85 ’ 89 ’ 91 ’ 95 ’ 98 > 100 i 


Present ■ 


NOVEMBER 2 


M3 


Hon'ble the Chief Justice 
Uon'bie Mr. Justice R.CJ.ahoti 
Hon b e Mr.Justice B.N.Agrawai 
Uon blc Mr.Justice S.B.Sinha 

Kailash Vasdev, Shanti Rhii^ AR ’ Pa Ushmanan 

Khan. S.Sadashiva Reddy M^Sudfo^G V# t A J C -P hin 8™. Ms.Guinar 

Tatnveer Ahmad, Mohan Pani® U r A,i ^™ d ' 

K Mishra. S.K.Bhattacharya MN shmff I anjay V,se,1 > Manoj 
Abhijeet Chatterjec, ChanchaJ S ? AD , NRa0 ’ R«jiv K.Garg', 
Ms.Sumta Sharma. D.S Mahra MannuV * ngU h ' Ms ' Rck ha Pandcy, 
Ankur Tahvar, Kriti Maan sth Tl ' g ’’ MsPratlbba M.Stngl,. 
Anurag D.Mathur. Ms.KLtfLt^ ar Ssf an1 ’ f Aruna 
K.Snvntrtav.. Ashok K.M ^ o' Aahok 

M^Knsiina Sarnta, Ms.Asha G.Nair ’vK siSS!Z7 ^ , Adv (NP), 

R n. Singh, A dv.(NP), Ml HWnh- dh ’ AmI Sriva *tav, 
Ms.A.Subhashini, Satinder S.Guiati Nr?’ • v MsAruna Oupta, 
Wadi a, Adv.(NP), J.S.Attri Saniav R a Umaf Ja,n ’ Ms Kavita 

KRN ° bi " O-W-Wti. 
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Raiijan Mukherjee Ms.Kantakshi S.Mehlwal, Adv.(NP), Nillay Dutta 

Adv(Np e , n R s/ L° £ ™» galaad ’ MsVDKha «na, S.K.Nandv, 
rt j, R 'w J x T n n Adv ' (NP; ’ RSSuri > Ran ji Thomas, Ms.Dharati 

I.padhyaya, V.N.Raghupathy, Ms.Sandhya Goswami, Adv (NP) 
A.T; M sampath, V.Balaji, P.N.Ramalingam, Go P al Singh, Navin 
Prakash A.S Pund.r, Adv.(NP), Jatinder Kumar Bhatia, T.C.Sharma 
Ms.Keelam Sharma, Ms.Sunita Sharma, D.S.Mehra, Ams Suhrawardy’ 

•J , ““ ^ GPragasa,n ^ Prakash Srivasrava, Ashok Matlm/ 

Nikh.I Nayyar, Uautam Narayan, Mukul Gupta, Ankur Jain, T. A. Khan.’ 
Ad\s. with them for the appearing parties. 


JUDGMENTS 

The following Judgments of the Court were delivered- 


*CP* 



IN THE SUPREME COURT OF INDIA 
CIVIL ORIGINAL JURISDICTION 
WRI T PETITION f CIVILE NO 29 OF 2003 


Saurabh Chaudri and Ors. 


. . . Petitioners 


Union of India and Ors. 


Versus 


. . . Respondents 


WITH 


WRIT PETITION (CIVIL) NOS. 54, 57, 68, 69. 
84, 85, 89, 91, 95, 98, 99 & 100 OF 2003 AND 

CIVIL APPEAL NO. Pssi OF 2 003 

[Arising out of S.L.P (Civil) No. 1347 of 20021 


v.n.kiiar e, cjl 


judgment 


Leave granted in the Special Leave Petition. 

The core question involved in these writ petitions and appeal 
centres round the constitutional validity of reservation whether based on 
domicile or institution in the matter of admiss.on into Post Graduate Courses 
m government run medical colleges. 
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For detestation of the - — - 1 * ^ ” 

being noticed from Writ Petition (Civil) No.29 of 2003. 

The petitioners who nre 52 in —b. - origins! -*«»« of Delhi- 
T1 ,ev joined various medical eoliege, on, of D.iin for nnderhdang then 
MDBS Course, of shtdie. ng.ins, the 15% .«» guot. on being O-ltbed 
therefor in the All India Medical Entrance Examination. 

The appellants intended to join tire predical colleges of Delhi for their 
Post Graduate Medical Courses. They applied for and u-n g 
admission forms having regard to the decision of this Court in l 

Gupta vs. Uniyersity_of£slhLsl^^ ^000) 5 SCC 684]. * the 

Builetin of Information issued by the University of Delhi, it was stated, that 
candidates like the appellants would be entitled for admission in Post 
Graduate Courses subject to the decision of a matter pending m.dus Court, 
i.e. Mehrotra an dOthers vs. Union^fMiajm^^ ^ 

reported in (2003)3 SCALE 101. 


alia, therein 


A three-Judge Bench of this Cur. in MgggfLjdgteE (“■»> 
„e,ei„ heid that «« But ”» »’ h “ 
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: "L 1 

Constitution, in view of tlte decision of this Court m Dr^radeeE_an 
Others vs. Union^Ondiaa^a!^ « l984) 3 SCC ^ 


The Delhi University on or 
tpasis of the decision of this Court in Magau 
following notification : 


about 31.12.2002 relying on or on the 
Mnhrotra (supra) issued the 


“In view of the judgment of 
Supreme Court of India <^ate • • notified 

Petition (C) No .4 17 ol .002. lit aa ^ th , 
that for admission 9 • • Univer3ity 

Academic Session 2003 V against the 

Medical Graduates would b , ® from Delhi who 

75«/„ reserved seats .of the ^stales 
have taken admission - eligible 

under the 15% All-India quo.ajvi /Dip : cna 

to seek admission in the P.U, ue g T 
Courses of Delhi University against .toe 75 . 

Reserve Seats. All concern may please be no. . 

Accordingly the students who have done 
wnpc under 15% All-India quota irom 

o.he, than Delhi ^'ZV'o 

have applied for /“Jt i.ppwr 

Degree/Diploma Courses are J| j ld on 

in P.G. Medical Entrance Test 2005 to ne 
9 2 2003. They are advised to app . 

of the Bank Draft/Cheque.” 
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. to be “the residents of Delin’ and 

The appellants elaumngthemsev urt questioning the 

ffled the writ petition in the court 

' S ° nS ° f ^ 501 . . ted 31 12.2002 as also reservation made by 

aforementioned notification a Post Graduate Medical 

way of institutional preference for admission o 
Courses. 

a tn the decision in 

■ • Bench of this Court having regat 

, at which was rendered by a three-Judge Bench 

, , Btnch of thr~ » * ^ 

of .hi. Court, referred the matte, *1 

3 2.2003 However, when the matter was placed ^ placed before 
rt ted 7 .2.2003 directed the matter 

Bench, it by an or er a aUer but no 

reason was assigned therefor. 

. , • tlie writ petition was as to 

The question which vras initially raised in the P 

a hv «a, of institutional preference ... ultra 
whether reservauon made b> larger 

,a d 15 of the Constitution of India, but during hearing 
Micl “ W ■ be on residence o, institutional 

issue viz. as t° whether any reservation, be on t 

• was raised at the Bai • 

preference is constitutionally permiss . 
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In view of the importance of the question involved, this Bench in 
terms of order dated 1.4.2003 directed issuance of notice to all the States and 
Union Territories. Pursuant whereto, except State of A.P. and State of 
Jammu & Kashmir all the States filed their returns and were heard. 


Shri Harish Salve, learned senior counsel appearing on behalf of the 
appellants raised two contentions . in support of the writ petition. He 
submitted that in view oi me equality clause contained in Articles 14 and 
15(1) ot the Constitution of India, reservation whether based on domicile or 
institutional preference would be unconstitutional. The learned counsel took 
us through the decisions of this Court operating in the field and urged that in 
\ lew of the passage of time no reservation should be permitted either on the 
basis of residence or on institutional preference. Reservation on residential 
criteria, the learned counsel contended, is squarely hit by clause (1) of 
Article 15 of the Constitution of India. Placing reliance on the debates on 
the subject at the time of framing of the Constitution, Shri Salve urged that v 
the ‘place of birth 5 being synonymous with ‘domicile’ the observations 
made contrary thereto in D.P. Joshi vs. The State of Madhya Bharat and 


Another [(1955) 1 SCR 121 5] are not correct. 
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Shri Salve further contended that in teims of the constitutional 
scheme, reservation is permissible only when there exist compelling 
Government objectives therefor and that too on nominal basis if it can be 
demonstrated that ‘rule of merit’ should not be allowed to be sustained and 
when the class in whose favour a departure is sought to be made constitutes 
a homogeneous group and such departure satisfies the tests of social justice 
tor securing equality upon comparison of such disability suffered by such 
class or group ot persons. The learned, counsel submitted that in the matter 

i 

ot reservation the State must scrupulously follow' the requirements of clause 
(4) ot Article 15 of the Constitution of India, namely, that the same is 
needed for the weaker section of society or a homogeneous class and 
identified by a presidential order issued in that behalf. 

In a case involving higher education even, Shri Salve argued, such a 
provision must be handled with care and keeping in view' a large number of 
decisions of this Court including M.R, Balaii and Others vs. State of Mysore 
[AIR 1963 SC 649 = 1963 Supp. (1) SCR 439] not more than 50% of the 
total seats can be reserved. The learned counsel would contend that if such 
reservation is prinia facie impermissible having regard to the constitutional 
scheme the same would tall within the purview of ‘suspected classification* 
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and, thus, must pass the ‘strict scrutiny test’ or ‘intermediate scrutiny test . 
Any executive order providing for such reservation, the learned counsel 
urged, must be construed having regard to the preamble, the fundamental 
rights of the citizens and in particular Article 19 (l)(d), as also the Directive 
Principles of the State Policy as contained in Part IV of the Constitution of 
India and in particular Articles 41 and 47 of the Constitution of India. It was 
argued that meritorious students suffer from lack of mobility as contra 
distinguished from the mobility ofi the employees, and are required to be 
protected so as to suffer anv discrimination only on a specious pica of the 
State “our money, our people”. Domicile of all the citizens of India, Shri 
Salve urged, should be one; as the concept of State domicile has no role to 
play in our constitutional scheme. He emphasized that keeping the same in 
view, a profile check is required to be made so far as meritorious students 
are concerned, as those who are bom and brought up in small towns also 
would like to have higher education in the metropolitan towns where having 
regard to the better infrastructures and higher resources, the institution 
therein would provide a better academic pursuit for them. In terms of 
Article 14 of the Constitution of India, Shri Salve argued, students cannot 
form different class nor any such classification made amongst them would 
be in public interest. Relying heavily upon the observations made in 
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paragraph 10 of the judgment ot this Court in Dr. Pradeep Jaiif s case 
(supra), the learned counsel submitted that as all students are entitled to 
equal opportunities all sorts of reservations must be given a go bye. 

The learned counsel next contended that in any event, the students 
like the appellants should not be held to have lost their residential status only 
because they had gone out of their Stpte of origin for pursuing their MBBS 
Course for a period of five years. 

According to Shri Salve, Magan Mehrotra (supra), docs not lay down 
the correct law and it is required to be overruled. 

Assailing reservation by way of institutional preference, Shri Salve, 
further submitted that the very premise upon which it is based is fallacious 
inasmuch as the majority of students, in view of the decision of this Court in 
D r. Pradeep Jain s case (supra) having taken admission on the criteria of 
domicile alone, would again be considered for pursuing their Post Graduate 
Studies only on that basis and, thus, reservation by way of institutional 
preference would amount to indirect way of doing tilings as the same would 
for all intent and purport would be based on domicile and, thus, is liable to 
be struck down. 
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Shri Salve further contended that Delhi University or the States were 
required to place before this Court sufficient materials to prove that such 
classification on institutional preference is based on an intelligible 
differentia. Drawing our attention to the statements made in the counter 
affidavit, the learned counsel urged that no such material has been placed 
except that the said practice is in vogue for a long time. 

Shri R.F.Nariman, learned seniorj counsel appearing on behalf ot some 
of the students of All India Institute of Medical Sciences (AHMS) submitted 
that in view of the decision of tills Court in All Ind ia Institute of Medical 
Sciences Students' Union vs. A H India Institute of Medi cal Sciences _ an d 
Others [(2002) 1 SCC 4281, out of 40 students only 6 were offered 
admission in non-clinical subjects which the most of the students would not 
like to pursue. Shri Nariman urged that plight of the students of AIIMS 
should be considered having regard to the stand tkken by or the practice 
prevalent in other Universities, namely, institutional preference and in that 
view of the matter the students of the institution are also entitled to equal 
opportunity to compete with the students of other Universities. 

Shri Shanti Bkushan, learned senior counsel appearing on behalf of 
the students of Delhi University, on the other hand^ submitted that Magan- 
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As regard application of strict scrutiny test, Shri Shanti Bhushan 
relying on or on the basis of the decision in Shri Ram Krishna Dalmia vs. 
Justic e S.R, Tendol jcarand_Others [1959 SCR 279] submitted that this Court 
has laid down the law that the constitutionality of a statute must be 
presumed and onus to prove that the statute is unconstitutional is upon the 
person who asserts the same. Only two tests, namely, as to whether tire 
classification is reasonable and based on an intelligible differentia stood the 
test of tune and there is no reason to deviate therefrom. Shri Shanti Bhushan 
argued that reservation by way of institutional preference had been holding 
A* field since this Court decided Dr. Pradeep Jain’s — ( oupla> and notWllg 

has been pointed out by the petitioners to show that the said principle should 
be departed from. 

Shn A. Manarputham. learned counsel appearing on behalf of Delhi 
University, supplementing the arguments of Shri Shanti Bhushan, submitted 
(hat reservation by way of institutional preference I is a definite and 
identifiable criteria and in that view of the matter it satisfies the test of valid 
classification as contained in Article 14 of the Constitution of India. The 
reasons assigned in support of the institutional preference m various 
decisions of this Court are still relevant and as such there being no change in 
the situation, any fresh look or reconsideration thereof is not warranted. 



This Court, the learned counsel urged that having framed a scheme in Dr. 
Pradeep Jain s case (supra) which is binding on all concerned in view of the 
provisions contained in Articles 141, 142. 143 and 144 of the Constitution of 
India, may not depart therefrom in view of the fact that this Court in Magan 
— jirotra’s case (su P ra > u P° n issuance of notice to all States had clearly 
directed that the law relating to institutional preference laid down in Dr. 
Pi adeep Jain s case (supra) should be followed and in particular directed that 
the States of Assam, Karnataka, Tamil Nadu and Goa to follow reservation 
by way of institutional preference alone. 

The learned counsel contended tha|t all the States have since amended 
their rules so as to consider the candidature of those students who had 
studied in any of the institutions situated in that State on 15% all India quota 
and in that view of the matter the said students do not require a further 
indulgence. According to the learned counsel apart from the fact that the 
students who had gone to pursue their MBBS courses outside the State are 
entitled to take part in all India open competition, they having regard to the 
amendments made in the rules framed by the States of Karnataka, Assam 
and others being entitled to institutional preference in the State where they 
had studied, may not be held to be entitled to a further indulgence of 
competing with the students of Delhi University in 75% quota on the 
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ground that they are residents of Delhi and thereby bringing back the 
concept of reservation on domicile indirectly again. 

Shn Sanjay Hegde, learned counsel appearing on behalf of the State 
of Karnataka, Shn A. Phukan, learned counsel appearing for the State of 
Assam and Shn R.S. Suri, learned counsel appearing for the State of Punjab, 
however, submitted that the States should be allowed to set apart some seats 
tor the local candidates. It was pointed out that unlike other studies Post 
Graduate Medical Courses involve practical training and the students are 
required to work in the hospitals wheiein they are paid stipends by the 
States. It was urged that the States have been finding it extremely difficult 
to get good number of local doctors to sene the rural population and, thus, 
such a criteria, according to the learned counsel, cannot be said to be 
unconstitutional. 

Before we embark upon the questions raised at the Bar, we may notice 
that the States before the decision of this Court in Dr. Parag Gupta’s case 
(supia) had been following different criteria as regard grant of preference i.e. 
either on institution basis or on residence basis or both. The positions 
prevailing in different States before and after Di\ Parag G upta's case (supra) 
and at present are given as under : 
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The first question that arises for consideration is, whether the 
reservation on the basis of domicile is imDermissible in terms of clause 
(1) of Article 15 of the Constitution of India ? The term ‘place of birth’ 
occurs in clause (l),of Article 15 but not ‘domicile’. If a comparison is 
made between Article 15(1) and Article 16(2) of the Constitution of India, it 
would appear that whereas the former refers to ‘place of birth’ alone, the 
latter refers to both ‘domicile’ and ‘residence’ apart from place of birth. A 
distinction, therefore, has been made by the makers of the Constitution 
themselves to the. effect that the expression ‘place of birth’ is not 
synonymous to the expression “domicile” and they reflect two different 
concepts. It may be true, as has been pointed out by Shri Salve and pursued 
by Mr. Nariman, that both the expressions appeared to be synonymous to 
some oi the members of the Constituent Assembly but the same, in our 
opinion, cannot be a guiding factor. In D.P. Joshi’s case (supra), a 
Constitution Bench held so in no uncertain terms. 

This Bench is bound by the said decision. 

I n State ot U ttar Pradesh and Others vs. Pradi p Tandon_and O thers 
[(1975) 1 SCC 267], this Court observed : 



18 


The reservation for rural areas cannot be 
sustained on the ground that the rural areas 
represent socially and educationally backward 
classes ot citizens. This reservation appears to be 
made for the majority population of the State. 
Eighty per cent of the population of the State 
cannot be a homogeneous class. Poverty in rural 
areas cannot be the basis of classification to 
support reservation for rural areas. Poverty is 
found in all parts of India. In the instructions for 
reservation of seats it is provided that in the 
application form a candidate for reserved seats 
from rural areas must submit a certificate of the 
District Magistrate of the District to which he 
belonged that he was bom in rural areas and had a 


permanent home there, and is residing there or that 
he was bom in India and his parents and guardians 
are still living there and earn their livelihood there 
I he incident of birth in ruril areas is made the 
basic qualification. No reservation can be made on 
^ place of birth ’ as this would offend 


Answer to the said question must, therefore, be rendered in the 
negative. 


The second question that arises for our consideration is, whether 
reservation by way of institutional preference comes within suspected 
classification warranting strict scrutiny test ? 


Once it is held that clause (1) of Article 15 of the 'Constitution of India 
is not attracted, the only question which survives is as to whether the san« 
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attracts the wrath of Article 14 of the Constitution of India. Article 14 
forbids class legislation but permits reasonable classification subject to the 
conditions that it is based on an intelligible differentia and that the 
differentia must have a rational relation to the object sought to be achieved. 


In S hri Ram Krishna Dalmia’s case (supra), this Court categorically 

held : 


...It is now well established that while article 14 
forbids class legislation, it does not forbid 
reasonable classification for the purposes of 
legislation. In order, however, to pass the test of 
permissible classification two conditions must be 
fulfilled, namely, (i) that the classification must be 
founded on an intelligible differentia which 
distinguishes persons or things that are grouped 
together from others left out of the group and, (ii) 
that that differentia must have a rational relation to 
the object sought to be achieved by the statute in 
question. The classification may be founded on 
different bases, namely, geographical, or according 
t0 Objects or occupations or the like . What is 
necessary is that there must be a nexus between the 
basis of classification and the object of the Act 
under consideration. It is also well established by 
the decisions of this Court that article 14 condemns 
discrimination not only by a substantive law but 
also by a law of procedure.” 

The principle enunciated above lias been 
consistently adopted and applied in subsequent 
cases. The decisions of this Court further establish 



(a) that a Jaw may be constitutional even though it 
relates to a single individual if on account of some 
special circumstances or reasons applicable to him 
and not applicable to others, that single individual 
may be treated as a class by himself; 

(b) that there is always a presumption in favour of 
the constitutionality' of an enactment and the 
burden is upon him who attacks it to show that 
there has been a clear transgression of the 
constitutional principles; 

(c) that it must be presumed that the legislature 
understands and correctly appreciates the need of 

In* tu-w fw 

problems made manifest by experience and that its 
discriminations are based jon adequate grounds; 

(d) that the legislature is 'free to recognise degrees 
of harm and may confine its restrictions to those 
cases where the need is deemed to be the clearest; 

(e) that in order to sustain the presumption of 
constitutionality the court may take into 
consideration matters of common knowledge, 
matters of common report, the history of the times 
and may assume every state of facts which can be 
conceived existing at the time of legislation; and 

(f) that while good faith and knowledge of the 
existing conditions on the part of a legislature are 

to be presumed, if there is nothing on the face of 
the law or the surrounding circumstances brought 

to the notice of the court on w’hich the 
classification may reasonably be regarded as 
based, the presumption of constitutionality cannot 
be carried to the extent of always holding that 
there must be some undisclosed and unknown 
reasons for subjecting certain individuals or 



corporations to hostile or discriminating 
legislation. 

The above principles will have to be constantly 
borne in mind by the court when it is called upon 
to adjudge the constitutionality of any particular 
law attacked as discriminatory and violative of the 
equal protection of the laws.” I 

The strict scrutiny test or the intermediate scrutiny test applicable in 
the United States of America as argued by Shri Salve cannot be applied in 
this case. Such a test is not applied in [Indian Courts. In any event, such a 
test may be applied in a case wl^re a legislation ex facie is found to be 
unreasonable. Such a test may also be applied in a case where by reason of a 
statute the life and liberty of a citizen is put in jeopardy. This Court since its 
inception apart front a few cases where the legislation was found to uc ex 
facie wholly unreasonable proceeded on the doctrine that constitutionality of 
a statute is to be presumed and the burden to prove contra is on him who 
asserts the same. The courts always lean against a construction which 
reduces the statute to a futility. A statute or any enacting provision therein 
must be so construed as to make it effective and operative “on the principle 
expressed in the maxim : ut res magis vcileat quam pereat ” [See CTT vs. 
Tc | a si ng h [AIR 1959 SC 352] and Tinsukhia Electric Supply Co. Ltd, vs. 

State of Assam [AIR 1990 SC 123]. 
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domicile/residence are treated equally but history is replete with situations to 
Show that India is not ready therefor. Sociological condition prevailing in 
India compelled the makers of the Constitution to bring in Articles 15 and 
16 in the Constitution. The said Articles for all intent and purport are species 
of Article 14 which is the genies in a sense that they provide for exception to 
the equality clause also. Preference to a class of persons whether based on 
caste, creed, religion, place of birth, domicile or residence is embedded in 
our constitutional scheme. Whereas lar ger interest of the country must be 
pe r c eived, the law makers cannot s hut their eves to the local needs also 

I 

Su ch local needs must receive due consideration keeping in view the duties 
o f the State contained i n A rt i cles 41 and 47 of the Constitution nftnHi, 

(Emphasis mine) 

For the last five decades this Court times without number had . 
adopted the efficacy of one criteria or the other for giving preference tr a 
section of students. 

Constitutional interpretation is a difficult task. Its concept varies from 
statute to statute, fact to fact, situation to situation and subject matter to 
subject matter. Perceptions are yet to be perceived by the court which would 
meet all situations while laying down emphasis for achieving excellence in 
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vs. U^oaofladLa [(,980) 2 see 768], a decision 
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excellence to be compromised bv any other 
considerations because that would be detrimental 
to the interest of the nation. It, was rightly pointed 
out by Krishna Iyer, J. in Jagdish Saran case, and 
we wholly endorse what he has said : 


The basic medical needs of a region or the 
preferential push justified for a handicapped group 
cannot prevail in the same measure atthe highest 
scales ot speciahty where the best skill or talent, 
must be handpicked by selecting according to 
capaoility. At the level of PhD, MD, or levels of 
ig.iei proticiency, where intentional measure of 
en is made, where losing one great scientist or 
techiio.ogist in- the-makipg is a national loss, the 
considerations we ha\je expanded upon as 
important lose their potency. Here equality 
measured by matching, excellence, has more 
meaning and cannot be diluted much without grave 
risk. [SCC pp. 778-79, para 21] 


It equality of opportunity for everv person in 
the country is the constitutional .guarantee, a 
candidate who gets more marks than another is 
entit,ed to preference for admission. Merit must be 
the test when choosing die best, according to this 
rule ot equal chance for equal marks. This 
proposition has greater importance when we reach 
the higher levels of education like post-graduate 
courses. After all, top technological expertise in 
any vital field like medicine is a nation's human 
asset without which its advance and development 
will be stunted. The role of high grade skill or 
special talent may be less at the lesser levels of 
education, jobs and disciplines of social 
inconsequence, but more at the higher levels of 
sophisticated skills and strategic employment. To 



devalue merit at the summit is to temporise with 
the country's development in the vital areas of 
professional expertise. In science and technology 
and other specialised fields of developmental 
significance, to relax lazily or easily in regard to 
exacting standards of performance may be running 
a grave national risk because in advanced medicine 
and other critical departments of higher 

knowledge, crucial to material progress, the people 
of India should not be denied the.b^st the nation’s 
talent lying latent can produce. If the best 
potential in these fields is cold-shouldered for 
populist considerations garbed as reservations, the 
victims, in the long run, may be the people 
themselves. Of course, this unrelenting strictness 
in selecting the best may not be so imperative at 
other levels where a broad, measure ot efficiency 
may be good enough and what is needed is merely 
to weed* out the worthless. ($CC p. 785, para 39) 


* * * 

Secondly, and more importantly, it is 
difficult to denounce or renounce the ment 
criterion when the selection is for postgraduate or 
post-doctoral courses in specialised subjects. There 
is no substitute for sheer flair, for creative talent, 
for fine-tuned performance at the difficult heights 
of some disciplines where the best alone is likely 
to blossom as the best. To sympathise ^mawkishly 
with the weaker sections by selecting sub-standard 
candidates, is to punish society as a whole by 
denying the prospect of excellence say in hospital 
service. Even the poorest, when stricken by critical 
illness, needs the attention of super-skilled 
specialists, not humdrum second-rates. So it is that 
relaxation on merit, by overruling equality and 
quality' altogether, is a social risk where the stage 
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is post-graduate or post- doctoral [SCC p. 786, 

para 44] 

which we have independently reached oil our o 
and indeed that view has been so ably .expresse 
these oassaaes that we do not think ^e can 

usefully add anything to what h “ 

•j there We may point out tliat the 1 

Medical Council has also emphasized that playmg 
S meS, so tar as admissions to “ 

the last word in social wisdom but is certan y 

worthy of consideration : 

Students for post-graduate Induing shon Id 
* .elected * “Si,” Xu™ All 

*«— * 

conduced by the Universities. .. 

The Medical ' Education Review Committee has 

SSSSSsS 

there should be no restriction regarding domicile m 

fhe Sttle/Union Temtory in which the*— “ 
i also in the policy statement til . 

'rfeatned M„™yAd.nV , he Government of 

India has categorically expressed the view tha. . 

So far as admission to the institutions of 
post-graduate ‘*J it t„,TSt..iXT5.e 
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reservations in favour of Scheduled Castes and 
Scheduled Tribes. 

We are therefore of the view that so far as 
admissions to post- graduate courses, such as MS, 
MD and the like are concerned, it would be 
eminently desirable not to provide for any 
reservation based on residence requirement within 
the State or on institutional preference. But, having 
regard to broader considerations of equality of 
opportunity and institutional continuity in 
education which has its own importance and value, 
we would direct that though residence requirement 
within the State shall not be a ground for 
reservation in admissions to . post-graduate courses, 
a certain percentage of seajts may in the present 
circumstances, be reservejd on the basis of 
institutional preference in tlje sense that a student 
who has passed MBBS course from a medical 
college or university, may be given preference for 
admission to the post-graduate course in the same 
medical college or University but such reservation 
on the basis of institutional preference should not 
in any event exceed 50 per cent of the total number 
of open seats available for admission to the post- 
graduate course. This outer limit which we are 
fixing will also be subject to revision on the lower 
side by the Indian Medical Council in the same 
manner as directed by us in the case of admission 
to the MBBS course. But, even in regard to 
admissions to the post-graduate course, we would 
direct that so far as super specialities such as 
neuro-surgery and cardiology are concerned, there 
should be no reservation at all even on the basis of 
institutional preference and admissions should be 
granted purely on merit on all-India basis.” 


It in no uncertain terms directed : 
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"ine decisions reached by “us fin these writ 
petitions will bind the Union" of India, the State 
Governments and Administrations of, : Union 
Territories because it lays ‘dpwn“the ; kw for the 
entire country and moreover We, have reached this 
decision after giving notice to the < Union of India 
and all the State Go vemments ‘ ' and Union 
Territories....” 


A scheme, thus, came to be framed by, this Court which is a law 
within the meaning of Article 141 of the |Constitution ofindia and is binding 
on all the States in terms of Article 144 of the Constitution ofindia. The 
principal considerations which weighed will}, the court for arriving at the 
aforementioned conclusion were : 


...There can be no doubt that thp policy of 
ensuring admissions to the MBB'S Course on all- 
India basis is a highly desirable ' policy, based as it 
IS on the postulate that India is one nation and 
every citizen of India 'is entitled / to have equal 
opportunity for education and advancement but it 
is an ideal to be aimed at and it may not b» 
realistically possible, in the present circumstances, 
to adopt it, for it cannot produce real equality of 
opportunity unless there is complete absence of 
disparities and inequalities - a situation . which 
simply does not exist in the country’ today. There 
are massive social and economic disparities and 
inequalities not only between State and State but 
also between region and region within a State and 
«ven between citizens and citizens within the same 
region. There is a yawning gap between the rich 
and the poor and there are so many disabilities and 
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injustices from which the poor suffer as a class that 
they cannot avail themselves of any opportunities 
which may in law be open- to them. They do not 
have the social and material resources to take 
advantage of these opportunities which remain 
merely on paper recognized by law" but non- 
existent in fact. Students from backward States or 
regions will hardly be able to compete with those 
from advanced States or regions because, though 
possessing an intelligent mind, they would have 
had no adequate opportunities for development so 
as to be in a position to compete with others. So 
also students belonging tp the weaker sections who 
have not, by reason! of their socially or 
economically disadvantaged position, been able to 
secure education in good schools would be at a 
disadvantage compared to students belonging to 
the affluent or well-to-do families who have had 
the best of school education and in open all-India 
competition, they would be likely to be worsted...” 


A distinction was made therefor between the Undergraduate Course 

i.e. MBBS Course and Post Graduate Medical Course as also super 

i 

speciality courses. The Court, therefore, sought to strike a balance of rights 
and interests of all concerned. 


However, the percentage of seats to be allotted on all-India basis, 
however, came to be modified in Dr. Dinesh Kumar f ind O thers vs. Motilal 
Nehru Medical College, Allahabad and Others [(1985) 3 SCC 22] in the 
following terms 
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we WO.Uid also life . 

misunderstanding which COQr U P one 

some State GoSJuTnm a, d T ■ ■ Prevail Wltf > 

to tlie true imnnrt n f r j univers ities in regard 
1984. They have Judgment date d June 22, 

mean that 30% of theTT^ ° Ur Judgment to 

<■», .dji: h n e ““ B rt r of seM> 

medmal college should be keot f ? 8 
reservation on the bssic ,,f ■ , p rec * rom 

or institutional preface"*™** requirement 

misreading of our Judgment Wl^ 1 i' S 3 t0tai 

cur Judgment is that /fW ' ® have S£ud ,n 


cur Judgmen ,s7),,t7f Wha ‘ we hava said in 

...d,, S:rif" sr ” r ' 

non-reserved categories 3 0 S If . QVadab,e for 

least, should be left free for 1 P ^ SCatS at the 
admission to such 3^ f Pe " C0,Epetiti °n and 
based on residence ZT* ^ Sh ° UJd not b e 
preference but students XTT ° f lnstitut >onal 
be able ” "?*“.«« <he 
30% open seats Tn .™ pete for admissions to such 

are 100 seats in a medicnT e ,? Unple ’ sup Pose there 
30% of ie t C ° ,lege or university and 

caadidaltloS 7 

Scheduled Tribes Th^f 1 ?. Ue< ^ ^' astes and. 
available for others be W0U,d ^ 70 l sea * 
categories Accordino t 0ng!ns to non-reserved 
seats, that is, 21 seat! °,° l ‘ r _ J n ud « ment . 30% of 70 
total number of 1 00 sea^ ° ^ n ° l 3 °° /o of ,hc 
be tilled up by open co ,U,n, . c ! y ’ 30 seats > must 

residence requiremeiit^rlnstftutional preference.’’^ 


Changi 


“ We ' e m * “ » CrJtaeAKa™, 


HO ra. MotilaJ Nelinj Medical 


and Others 


see 727 


College, Allahabad and Others 


at page 733J. This Court 


[(1986) 3 


‘" r ' C " 0nS fr ° m admissions i 


thereafter times without number is 


m different courses 
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studies, meticulous supervisions and conduct of examinations by the 
Universities as also all-India tests in the following : 

1. Dr. Dinesh Kumar (III) - , [(1987) 4 SCC 122] 

2. Dr. Dinesh Kumar (IV) - [(1987) 4 SCC 459] 

3. Dr. Dinesh Kumar (V) - [(1989) Supp. 2 SCC 428] 

4. Dr. Dinesh Kumar (VI) - [(1987) 1 SCALE 1232] 

5. Dr. Dinesh Kumar (VII) - [(1987) 2 SCALE 2221 

6. Dr. Dinesh Kumar (VIII) - [(1988) 1 SCALE 428] 

7. Dr. Dinesh Kumar (LX) - [(1990) 4 SCC 627] 

The State of Assam, it appeals, was specifically directed to follow 
institutional preference by this Court bv an order dated 2.2.1996 in Writ 
Petition (Civil) No. 625 of 1995. 

A deviation to the said dicta, however, was sought to be made by a 
two-Judge Bench of this Court in Dr/Parag Gupta's case (supra). In the said 
decision some of the students complained that whereas the students who had 
undergone studies in other Universities were entitled to reservation by way 
of domicile or institutional preference, but they, although had successfully 
completed in All India Entrance Test in MBBS Course, are not being 
permitted to compete with their fellow students of Delhi University on the 
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ground of institutional preference, although they belong to the same class of 
students. 

This Court in Dr. Parag Gupta (supra) did not lay down any law. It 
dealt with the situation on equitable and humanitarian grounds but while 
doing so it indisputably deviated from the law laid down in Dr. Pradeep 
Jain_s case (supra) only by way of an interim arrangement. It inadvertently 
created reservation on domicile which was forbidden in Dr. Pradeep Jain’s 
case (supra). The said provisional directions being binding on Delhi 
University came to be followed in subsequent years. The sympathetic 
consideration shown by this Court in Dr. Parag Guntn’s case (supra) came to 
be misapplied by the Allahabad 'High Court in Vineet Singh’s case wherein 
the High Court directed consideration of cases of the students who belonged 
to the State of U.P. irrespective of the fact that whether they had gone out of 
their home State on 15% all-India quota or not. This Court in State of U.P, 

1 V 

Slid. Others V s. Vineet Singh and Others [(2000) 7 SCC 262] clarified the 
position holding that the High Court was wrong in extending the benefit in 
— Para £ G u P ta s case (supra) to other students and reiterated that Dr. Parag 
— ppta s ^ ec ‘ s i°*' was confined to the students who had gone to other States 
under 1 5% all-India quota. The ratio of the judgment in Dr. Parag Gupta’s 
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case (supra) came to be reiterated in Abhinav A ggarwal and Another vs. 
Union of India and Others [(2001) 3 SCC 425]. 

In Dr. Prachi Almeida vs. Dean, Goa Medical Col l e ge a nd Other s 
[((2001) 7 SCC 640], a problem was faced by a student from Delhi who was 
admitted into Goa Medical College under the 15% all-India quota. She was 
denied admission in Goa on the ground .that she was not resident of the said 
State. She, however, was married in G0a. This Court followed Dr. Prade ep 
Jain's case (supra) and directed that the student cannot be denied admission 
on the basis of residence rpnuirpmpnt holding that if the candidate has done 
MBBS Course in that State such a candidate would be eligible for admission 
in Post Graduate Medical-Course therein 

Some students of the Delhi University, thereafter filed a writ petition 

V 1 

questioning the residential reservation in Maaan Mehrotra and Others , vs. 
Union of Indie & Others since reported in (2003) 3 SCALE 101. A Bench 
of this Court therein by an order dated 11.09.2002 noticing the conflict 
between the decisions in Dr. Pradeep Jain (supra) on the one hand and Dr 
Parag Gupta (supra) on the other, issued notices to all the States excepting 
the States of Jammu & Kashmir and Andhra Pradesh and referred the matter 
to a three-Judge Bench Jn Magao Mehrotra (supra), this Court held that the 
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decision in Dr.. Parag Gupta (supra) is contraiy to the decision in Dr. Pradeen 
Jain (supra) stating : 


...A bare look at the judgment of the 3 - 
JudgeBench in Pradeep Jain’s case and two-Judge 
Bench in Parag Gupta’s case in relation, to the 
question of preference in the post graduate course 
it cannot but be held that the Parag Gupta’s case 
took a different view by upholding the residential 
preference, in essence, which was contrary’ to the 
judgment of the three-Judge Bench in Pradeep 
Jain’s case. Independently on examining the 7 
issue of preference, we are also of the considered 
opinion that the decision rendered by this Court in 
Pradeep Jain s case had takeii a correct criteria into 
consideration and we therefore, agree with the 
principles evolved and the ratio given in Pradeep 
.»ain s case so far as it relates to admission into the 
post graduate courses and the question of 
institutional preference to be given to those who 
had studied their under-graduate courses in the 
very institutions against the 15% quota on the All 
India basis. In this view of the matter, the 
impugned Bulletin of Information issued bv the 
Delhi University in relation to the Post-doctoral 
(D M.'M.Ch.) Post Graduate Degree must be held 
to be contrary to the direction of this Court in 
Pradeep Jain s case and the same is accordingly 
quashed. However, this order shall be made 
ellective trom the next academic session We 
however, direct the Sates of Assam, Tamil Nadu! 
Goa and Karnataka to follow the ’imtcni of 
institutional preference as has been indicated by 
this Court in Pradeep Jain's case and reiterated bv 
us today...” 
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We may, however, notice that this Court in K. Duraisamv a nd 
Another vs. State of Tamil Nnrin andOthers [(2001) 2 SCC 538] upheld the 
sources for admission by giving preference to the doctors working in the 
hospitals in the Post Graduate Courses on the ground that the same 
constitutes a vaiid classification. 

The discussions on this topic would remain incomplete if we fail to 
notice a recent decision of this Court in MJndja. Institut e of Medical 
g c iences Studenls' Union (supra) rendered by one of us, Hon'ble Lalioti, J. 
wherein llus Court, keeping in view the peculiar situation obtaining in the 
case ol AIIMS, held institutional reservation to be unconstitutional. It 
however, keeping in view the necessity of giving institutional preference to 
students who had studied from AIIMS, directed that such preference be 
given to the extent ol 25% of students instead of 33%. However, keeping in 
' ’ cv ' ! ' 1C fact (llat 'here were 40 seats in MBBS Course whereas 132 seats m 
1 ost Graduate Courses, the institutional preference to be given to the 
students of AIIMS came to about 82.5%. 

In this context it is relevant to examine the relevance of an eittrv in 
i2l£ State List or Concurrent Lis*. 



‘Education’ appears both in Union List as also in the Concurrent List 
The relevant entries in the Constitution are as under : 


JOIST 1 


rainatlon and determination of 
standards in institutions for higher education or 
research and scientific and technical institutions.” 

‘25. List III - Education, including technical 
education medical education and universities, 
subject to the provisions of entries 63, 64, 65 and 

> o List I; vocational and technical training of 
labour.” 


An argument has been advanced that different inlcrpretation is needed 
having regard to the shift of constitutional entry from List II to List III. One 
°' I1S f>ai Foundation and Others vs. State of Karnataka and Others 

[(2002 (8) SCC 48 1 ]. had to say the following : 


further, under clause (2) of Article 246 
f ahament and subject to clause (1) the legislature 
of any State are empowered to make law with 
respect to any of the matters enumerated in List III 
Seventh Schedule and under clause (3) of Article 
246, the legislature of any State is empowered to 
enact law with respect to any of the matters 
enumerated in List II in the Seventh Schedule 
subject to clauses (1) and (2). From the aforesaid 
provisions it is clear that it is Article 246 and other 
articles which either empower Parliament or the 
State Legislature to enact law and not the entries 
finding place in three lists of ib? 5^« rrr 4 
Schedule. Thus the function of ent r&s m 


43 


enact laws but do f Pr ° P " ate ,c gisJatures can 
Parliament or the State f" P ° Wer either on 
It may be remembered , e8ls atures ,0 enact laws, 
the character of the entriel' of the entries. 

In this view of ti n " f IS not lost or destroyed 
Entry 1 of Li „ n ; a r * tnM “ fer Stents of 

<f=n^,£X r o?,S, I ? £ r 25h ““' 

law on the subject “Frf. * ' t* Le ? 1S atUre t0 enact 

conferred power on Parb' d 1011 bUt has aIso 

subject -‘Education” - ^ ‘° Cnac ‘ ,avv on fJ >e 


Shining of the entry fjotn 
thus - "levant inasmuch 


the State List to the Concurrent List is 


not. 


legislative competence 


any course of studies including the medical 


the State m absence of any Parliament: 

»act a statute laying down reservation for entry j r 


ary act has the 


courses. 


The sole question, therefore, is as to nhnh 
... nhether reservation by way of 

8 b "' d ” S “ f ° rb ' d re * SO "* He >v „ lch means _ (1) 

— b„ teed on reasonable „„d »Ml ls , W e ^ „„ 

diilerentia must be on rational basis. 
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rc . 6 ^ may 8lSO n ° tiCe the argUmerlt ’ whether institutional 

1 ■ Th«» is a presumption of constitutionality, 

2 '^ ,e * M,r ^ cn ' proof is upon the writ petitioners as they have 
questioned the constitutionality of the provisions; 

3 - There is 


a presumption as regard the State 


lts legislative competence; 


s power on extent of 


4 - Hardship of few 
of any statute. 


canno. be the basis for determining the validity 


conceived. b 


This Court may therefore 


notice the following . 


<0 The' State runs tlie Universities. 

ll lias, lo speiid a J ol of money j,i imparting 

to tlie students of the State. 


medical education 
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(n.) Th ° Se Wh ° get admiss! °n in Post Graduate Courses are also 
required to be paid stipends. Reservation of some seats to a 
reasonable extent, thus, would not violate the equality clause. 

(>v) The criteria for institutional preference has now come to stay. 

It has worked out satisfactorily in most of the Sta; s for last 
about two decades. 


tv) Even .hose States which defied the decision of this Court in Dr 

I'radccjt^Jau,^ case (supra) had realized the need for 
institutional preference. 


<ti) N ° b “" on record for depart, , s 

iron, this well-established admission criteria. 

(vt, > It goes beyond any cavil of doubt that institutional preference 


15 baSCd ° n 3 reaSOnable and identifiable classification. It may 
be that while working out the percentage of reservation 
invariably some local students will have preferet.ee having 


regard to the fact that 


domtcil.e/residcnce was one of the 


enteria for admission in MBBS Course. But together with the 
local students 15%, students who had competed in all India 
Entrance Examination would also be getting the same benefit 


flic percentage of students who 


were to get the benefit of 



reservation by wnv r,f • . 

* y of institutional 


down if the decision of this 


preference would 


(supra) 


is scrupulously followed. 


c °urt in DjvPradeepjajjj^ { 


(VUi) Givij| g of such a preference ■ 

Wfcr„ce,s, ma „ erofSt8ttpoBc>n 

Can be ln validated only j„ t he 

y " ““ * ° f 

Article 14 of the Constitution of India. 






. ox instituti* 

preference being „„ 1<fcMi&We 

ground, tj lere ls hardlv 

scope 

W for manipulation. 


^ ^^-^-^Ssundara vs. State of Mv 
S “PP- SCR 38 ,, * was observed : _ 10971) 

" d orkin § tfahi m^iv!Z lt t?i t0aTiseia 

tramed for selecting 7, f J ' vh,ch ® a .Y be 
candidates for admission out of a 1 T ber ° f 
however, would not ‘ * ! ° Dg I,st T K 
unconstitutional.” render the rule 


4 / 


As noticed hereinbefore. i„ DN O,. i , . 

“■* - <-*»> .... .. M ,d„,rr~^ ea ” (supra '- “ 

preference has been preferred ^Irb ~ *— *- 

wav „f , ™ r ' i,Crattd “ “» laid down by 


:::r::ir 

— —ISdeegJain (supra). 

,ilidl ''ig is that rose 


^ not offending Article 14 


reservation by wav of institutional prefe 


oftlie Constitution 


TJie logical corollary, of our 
reference must be held to 


of India. 


Honever, the test , 0 uphold the valid hv r 
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ongoing and with the passage of time, law- 
constitutional law arc expanding. 


must change. Horizons of 


Having „ sard ,» „ d c , rcn „, sl . nces ca$o we ^ iim 

opinion that Hi, original scheme as framed in DLPjsrfsejOnf^s case (supra) 

“ * rei “ *> autattoa c, s . 

Reservation by ,v„y „| institutional preference, therefore, «l,ould be coiilined 
10 50% ot the scats since it is in public interest. 

P F os„ of selecting the candidates, it is necessary to hold an 
AH India Enhance Examination by an impartial and reputed body. We must, 
therefore, lay dow n the criteria therefor. AIIMS in terms of an order passed 

" S C0Url ll3S bee " C ° ndUCtlng the said exain 'nation. It may continue to 
competent body is created by the Central Government in 
-enns of a Parhamentaiy, Act or otherwise. All expenses for conducting such 
examination shall be borne by the Centra, Government which would also 
provide the requisite infrastructure therefor. One test shall be held for a„ the 
students taking admission throughout the country. This order is passed 
keeping in view the fact that now one common entrance test ,s held for 

admiSSK,n aea,nS ‘ 25 °'° Illdia ^ and other tests are being held by 
’" PCC,iVe UnhC ' Si,iCS ' Di ^ ri(iCS *" -.eh tests should be done away 
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mth and merit of the students should be judged on the basis of one test held 
therefor. 


AIIMS is an institution ot excellence. It is a class by itself and pride. 
We are, therefore, of the opinion that in the AIIMS and the medical colleges 
of tiie Central University’, merit should have primacy subject of course to 
institutional preference to the extent of 50% of the total seats in the MBBS 
Course. In all other respects the decision of this Court in All In dia I nstitu te 
of Medical Sciences Students' Union's case (supra) shall operate. 

Our direclions aforementioned, however, arc interim in nature. The 
Parliament having regard to Entry 66, List I of the Seventh Schedule of the 
Constitution ot India has the legislative competence which would take care 
of the country as a whole. While making such a legislation, the Parliament 
undoubtedly would take into consideration the special needs of some small 
States, having rcgaid to their backwardness economic, social and 
educational as also geographical conditions. 

The Parliament has also the legislative competence in terms of Entry 
25. List III of the Seventh Schedule of the Constitution. It for education and- 


particularly higher education where excellence is required, while enacting 
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,aW ' nUSt a ' S0 f ° reSee th3t the era of liberalisation and globaJisat.cn 

d '™' S ** of the developed 
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caw (supra); but the Parliament did not 

pay any heed thereto. 


Government for makiiw law rmm ■ 

° 1 ° Il0Uing 0ur P rac ^e, we refrain ourselves to 

issue any direciion in this recard w<* i , 

£ d V-e hope and trust that the Central 

Government expeditiouslv consider of m u- , ■ , 

' f 0t makln S legislation or taking such 

P as are necessary in this behalf keeping in view the requirement of 

POO.*., .non higher education „ f E,,^ M u „ , rf ^ 

Schedule ofthe Constitution of India. 


" raid ™ * - *- „.v tneti, the oo«e„„o„tt 

odtnnced on behalf of the petitioner,. The Mi, inner, „ „ 0 , „ (ilW 
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relief With the aforesaid, directions, these writ petitions. and the appeal are 
disposed of. 


There shall be no order as to costs. 


CJi 




[R.C. Lahoti] 




[B.N. Agrawal] 

New Delhi; 

November 4, 2003. 
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«.> »s cjUii ;issssPtCs of aqua! justice . If s 
legislation does go that far it shakes the 
democratic foundation and must suffer the 

^ ^ U , ti 

I pl=M tCU\.y . 


'\cvci uij a CjUT-buvi i CSiuS Up USTOrS tne *>upi 6m6 oourt in 
^nrnfelUQratz and Patrick Hsmacher 'vs, Lee Boifinaer decided on 
23ra June. 2003 likely to he reported in (2003} 539 U S wh*tr<un the 


guioe»nes providing for selection met! 


vju under Wnich ever 


y «ppnu«i n 


Trpm an underrepresented racial or ethnic minority groups vyasdo pe 

automatica lly awarded 20 points out of 1 00 points needed to 

i 

Juai c3! siev yunii^tyu. was eiiuok clown as ha-s- Icxtcm Violative of 
equality protection douse if wae observed* 


: he very nature of a colleges permissible 
p« v.jt awarding value to racial diversity 
means met re.ee must be c one -de rt= - d ?n e wav 
mat increases some applicants' chances for 
ciaji » nr^oiur i o»nce C0i»aga a c m i s s i o n is not left 
enureiy ro ■ n 3 n~~o i * ? r? to it f'/*) g g; 

wnsi is inappropriate in assigning some stated 
YdiU'C •.»_/ a relevant cnatactenstic, vyhether it 
be reasoning abUtv \‘-Titinn * 5 tvi*- r? 
og^od, or — -H*y r. 5 (? c. .A.otir** Powell s 01*03 
• aovoi* necessarily are assigned some value 3. 

I he college simply does by a num^^d 
vvnat the law school accomplishes in its 
uoiislic ievievv. Gi utter, post, at 20; the 

the 1 - n rf 9 rg re C ' j S t S COf'eos 3 re hen-ed 

’udividuaiized consideration or a fail chance to 



compete on the 

their applications 


kssis.of sit tho. various merits 

may c fisnjnse n 


ueKverino his minority option on his own behalf as also on 
behalf of Justice Souter, Justice Ginsburg, however, he/d. 


"Our jurisprudence ranks race a "suspect" 
0eu8Ude \' a ~ e ) k* inevitably an 

••^vrmiosiwe dasslflcstajn, but because^ is 
one which usually, to curl national shame, has 
r T0 ^ purtpose ot maintaining 

' wv,w ' •» r-icr/zsik Coro Vo. Nervvsik 

?* ,A 'C!T rw ’ nt A 0<?ncy. 3-95 f. 2d 9?n. 931 - 
i968 / (footnote omitted), But where 

nscs ;s censddsrsd "for. ihs n urcoz rt 

achieving equality." ,h . 9t .930. r^eutwmifo ' 

h-ToscrictJon is in order. For as insiahrfuiiv 
sxpjsinsd, "the Constitution is both color blind 
and color conscious. To avoid conflict with 
£* protection clause. 3 classification 

that denies a -benefit, causes harm or 
imposes a Durden must not he based pn racy*. 
in that sense, the Constitution is color blind. 

the Constitution is color conscious to 
prevent discrimination being perpetuated and 
to unco the sneers of past disenminatien , 
UfMted States Vs. Jefferson County Gd. Of 
T y c 2d 635. 575 


PH 


1 y f 36 ) ( Wisdom , j , > • see Wee hster, The 
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Rights Supp. To 12 Tsx.Q. 10.23(1968) 
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inequalities"). Contemporary human rights 
document? draw just this line, they distinguish 
between policies of oppression and measures 
designed to accelerate de facto equality See 
Grutter, pc si, sf i (Gins burg, J. 
concurring )( citing the United Nations — 
iMit.ateo Conventions on the Elimination of All 
Forms of Racial Discrimination and on 
Elimination of Ali Forms of Discrimination 

* ^ \ u 

a ya?i i=3i v v Of i ton j . 


mic validity of institutional reservation must be judged on the 
Touchstone ct equality clause, 

wbjfe vvnetde ring ..the reasonableness of the ii^tftutiof *** 
reservation . we have taken into consideration the effect of ecuaJify 
ciauss contained in Articles 14 and 15 of the Constitution of India. 


The question a? regard merit of the student.? yis-a-vis riahf n? 
development end human rights ang is hsd bssn considered et some 
length in te«am?c .Academy o f Edu cation _and_ Anr Vs. §tat« of 
• -003 (7) SC 1] end following Prede&n de- : n 


Kernafpira end rye 


For t hs purpose of achieving excellence in a, 
professions! institution, merit indisputably 
^ be . 3 Levant criterion. Merit, as has 
»n the judgment, may be 
deierminea ?n various ways (Pars 59). There 
cannot oe. however, any fooi -proof method 
wnereoy and whereunder the merit of a 
student ror all times to come may be judged. 
Qn;y, however , because a student may fere 
u;n6remry in a different situation and at 
different point of time by itself cannot be a 

v ounc to adopt different standards for iudoina 

"” ni at drfferent P«'nts of time. Merit for 
-••/ Purpose and in paftfeular for the p U m«« 
or admission in a professions! college should 

jutigeo es fai as possible on the basis of 
san ~ or similar examination. In ether words 
inter ?e merit amongst the students s >m7feriv 
situated should be judged applying the ^ 
•norm cr standard. Different types of 
examinations, different sets of questions, 
umeiem ways of evaluating the answer books 
may yisid different resuiis in the case of the 
s orne student ' 


Selection of students., however, by the 
minority institutions even for the members of 
-..neir ccnimunir/ cannot be bereft of mehf 
Only in 3 given situation Jess meritorious 
tnin ° f % community uan 

therefor the mpdsiity has to he worked out. 

ror in© said purpose de facto equality doctrine 
”'T' ~ v ' *• of de jura oqUriiity sc 

eve* y June? o- di^cniTfir/^tiun m^y not be 

(See P'radeep 
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™ the supreme court of mow 
aVIL ORIGINAL JURISdictjqj, 

as OP aioa 


Saursbh Chaudri & Ors. 

Versus 

Union of in d/a a Ors. 


WITH 


Petitioners) 

Respondents) 


WRIT PETITION (CIVV )wn« c « c , 

£Mk4£P£a|,j ! 5 i __eso^ . 0= 

' A ' S "' 9 ° Ut of S - p - (CM) II^wSIb, 

J U DOME N T 

-i-T iKshmanzn . ? 

«^-'»*-^« byHonll ^ chrt 

Md “* ,o “ “• “- 3 *■*> *— * „ ^ w 

Adoptions are discussed below: 



"* y year dunng m, swot te>eral Whs sWe|fc 

"" me ‘"' 9 suffenn3 amI harassment in seeking admission to Professional Courses 
caused 0, ««**, policies, ambiguous proceduras a „ d inade , oai< 

Tl,, mi*™, o, shrdents „„ ^ ^ ^ ^ ^ 

boundless expansion in the number of profession,, ins6 , u6o „ s „ d ^ 
capaciiy. emergence . ierg. of newer discipline, end „*«, „ 

^ * *>***. of States. The etudefes who 
« about to complete their high sohotf educaSon go tough , p,d od „ acote 

auxlef, caused by the uncertain situation about their chances lor further 
education. The number of efudente womiog „ g0 „ ^ ^ ^ 

been »«g target, motivated by hope, of bets, economic sacunty and pa, 

I are to auaui yre al e, upward social mobility. Then begins their irauma due 
to men, prevailing unfei, prices in admissions and deuiou, „ fee 
cotectiens .sprang the anxiety of students and uncertainty of procedures, iaost 

of the efforts to tad «B, ihas. problems „ ad-hoc |„ nte aSm decfeJ 

”****• ■*» m « M "* - 0— authorities «. men, different 
„.„n ieadiiig to severe Inconsistencies. There is substantial scope for 

”' 5 ™ r, -° ad '™ SSJ '»" Process. „en within the regulator, powers of the 



authorities, provided these issues ere not dealt with on an emergency h as ,s 

during the admission season but done in a co-ordinated and compter,;:..,, 
manner ahead of time. 

ISSUH NUMBER 6NS - 

ENTRY QUALIFICATION: 

f-or admissions to under-graduate programmes, there are several 
different eligibility norms among the different categories of institutions and 
among the various States. Some are based on Twelfth Standard mate or grades 
oniy, some are based on the Entrance Examination oniy, and some are 
determined by a combination of these with different weightages. There is endless 
number of justifications for each of the above, confusing the students Tom 
different parts of the country. 


: ;.w vpiiOn, in my view, should be for a designated agency or 

the University concerned to conduct the entrance, examination for professional as 
weil as non-professions! institutions in the specified subjects, {an option 
suggested by this Court}. The msrt.s awarded in those subjects should be the 
bans for determining the merits of the students for admission to the institutions to 



which they apply. 


jgSUE NUMBER TWO: 

UNPLANNED GROWTH OF INSTITUTIONS 

Th ° growth of the Professional Institutions has been at an geometrical rate 

^ ^ *« *• expansion of educational 

ror h.gher education has been nearly exclusive, y in the private unaided 
° CCt0r dU3 f ° the finsncia! incapacity of Governments. 

ventured to start the new institutions are motivated by 
c«a, interests and not by educational and social interests. Polity 
considerations have become paramount in sanctioning of colleges. There has 

* U,h “ - —* « ^Wscipite teunh 

^ ^ 

mm **** 6 Simai " s *° rn tee. even « p00r 

cte«r,, W .ho could „ hl»h ** mounts can „ * ra „, 

nstitutinnp. 



OPTIONS'; 

* a.*. ,„ Tk ^' -«•* * 

» « « (Mm. and Hum . " W an< ' ° , '" r Pr °f«»W 

present is v* n < , * for th * "ext fiv* yoarR 

-■ * ad-hoc approach ^ X The 

— - .«rr:r“ wb ~ 

r^-^-^rrr 

" :JO af to enScipstRH j =r ,_„ , ~ ' -• or qualify 

ajij structure in Economic ami soc : g . _ 

5Qu,c ' sectors. 

1 ®^be rthree- 

- F EE STRUCTURE: 

This Court states: % r-frV-. , 

,e ° ^ ^ ad0pfed b T «* 

’ ~~ -nosed to ch«rnA „ _ .. 

“Wy can be devised b" »« <;*-*- Appropriate 

fe6 “ find “* «*• * no p ^7‘ ^ ‘° ^ ^ n ° C£p/t3S0n 


U " CJ P0SSib?e «"** « to make 


a rule under the 


prevention 
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Capitation Fee Act that collecting any fee that was not previously announced in 
the collage publications and any faa collected without a formal receipt should be 
punishable offences. This rule should be strictly enforced. 
jggyjf NUMBER FOUR : 

CERTIFICATES HASSLES: 


When we consider the size of our country and the large number of 
institutions and huge volume of applicants, the man hour and money lost in 
running around for getting the certificates dunng /the admission season must run 
into equivalent of several crores of rupees. A more hassle-free system for 
euthenticatinci the reouired information from students should be evolved. 


Op i iUNvi: 

Every student be provided with a basic identity certificate while he/she is in 
the higher secondary stage (10^ to 12'^ std). This should provide all essential 
information such as data of birth, community, domicile, photo identity etc., 
authenticated by a designated official. This should be acceptable for admission 
requirements in any institution and in any State in India. 
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qualification of the reservation as one factor deserves great emphasis, the higher 
Mj?vsl of the speciality the tawr fhs role of rgggrygtigrr 


in the case of Article 15(4) reservations, this Court has made it 


clear that 


the claims of national interest demands tha tjhese reservations can na» g r sxcsec 
2gl^Ltije_available seats in the concerned educational 


ed 


insEtuftons. 


. Ik, I'l.Vi approved by this Court in the esse of Indra Sawhney V. 


wfiion of India, if one iooks at this 


issue in the light of the spirit of the ratios iaid 


down in Preetl Srivatsava v. State of M.P, AIR 1999 SC 2894 and in AIMS 
Students Union v. A.I.I.M.S,, AIR 2001 SC 3282, one would come to the 
inevitable conclusions that the constitutional resections contemplated under 
Article 15(4) should be kept at the minimal level so that national interest in the 
augment 0? ?hs sos! 0? reliance in all fields is not unduly affected. 


Of course, as between the reserved category candidates, there should be 
mtsr-ss merit observed. This has been emphasised by this court in several 


cases. 
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As regards the constitutional validity of institutionai/regionai/univereity wise 
reservation/preference, in view of this courts emphasis on the need to strive for 
excellence which alone is in the national interest, it may not be possible to 
sustain its constitutional validity How« UO r' * , , , 


' . - vaNorty. However, the presently available decisional law 

is in support of institutional preference to the extent of 50 % of the toot available 


seats in the concerned educational institutions. 

Conclusions: 

0 In the case of Central educational 1 institutions and other institutions of 
excellence in the country the judicial thinking has veered around the dominant 
idea of national interest with its limiting effect on the constitutional preemption of 

.wwvctvun,. The result is that in the case of these institutions the scope for 
reservations is minimal. 


) *•» .easawHiy Or constitutional reservations at the level of super- 

specialities, the position is that the judiciary has adopted the dominant norm, i.e., 
“the higher the level of the speciality the lesser the role of reservation". At the 
levs! of super-specialities the rule of "equal chance for equal marks" dominates. 
This view equally applies to ail super-speciality institutions. 
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As regards the $CCD » of n 
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^ w <»®*s at the level 

' ‘‘ uoW /("3 examination. 
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6) The position with respect to minority aided institutions is that they are 
bound by the requirement of constitutional reservation dong with other regulator, 
controls. However, the right to admit students of their choice being part of the 
nghi of religious and linguistic minorities, to establish and administer educational 
institutions of their choice, the managements of these educational institutions can 
seats to a reasonable pytanj not necessarily ouvb as laid down in 
Stephens College case. Out of the seats (eft after the deduction of management 

quota, the State can require the observance of the requirement of Constitutional 
reservation. 


() As regards the unaided institutions, they have large measure of 
aULuf,utny even in mailers of admission of students as they are not bound by the 
con -ints of the demands of Article 29(2). Nor are they bound by the constraints 
v/i the obligatory requirements of Constitutional reservation. 


Before parting wit h this case , I am of the opinion that the younger 
g e neration In o ur soc iety nurturing fond hopes and aspiration for their futum 
pro fessional careers should feel it as a pleasurable experience t o .exniara the 



available options , it f hig her education . They should be spared from the mental 
torture due hassles snd unsavoury experiences in getting to the first base. To the 
extent possible they should be made to feel that they are part of one nation. 

I ensions and frustrations at their impressionable age will surely result in a society 
with distorted and negative values damaging the foundations of a healthy society. 
Tho policies and procedures for admissions; should be viewed from the larger 
impact on the future of India. 


J. 

.. . ( Dr. AR. Laksnmanan ) 

ivcW Delhi, 

November 4, 2003. 
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RF.PORTABLE-747/2003 

IN THE SUPREME COURT OF INDIA 

CIVIL APPELLATE JURISDICTION 

CIVIL APPEAL NO. 10250 OF 2003 
( From the Judgment and Order dated 30.8.2000 of the Gauhati High 
Court in W.A.No.343 of 2000) 

Board of Secondary Education of Assam ..Appellant 


v. 

Md.Sarifuz Zairian and Ors. ..Respondents 

(With C.A.No. 10251 of 2003) 


THE 19TH DAY OF DEC EMBER,. 2_003 

Present: 

Hon'bie Mr. Justice R.C.Lahoti 
Hon'ble Mr. Justice Ashok Bhan 


P.K.Goswami, Sr.Adv.. Rajiv Mehta and B.Aggarvvalla. Advs. with 
him for the Appellant 


Ms.K.Sarada Devi. Adv. for the Respondents. 

ORDER 

The following Order of the Court was delivered: 


*CP* 




IN THE SUPREME COURT OF INDIA 


CIVIL APPELLATE JURISDICTION 

CIV IL APPEAL NO, 1 Q2 ^° q]< 2003 
(Arising out of SLP*C> No. 4446 / 2002 ? 


Board of Secondary Education of Assam Aype l lain 

Versus 

Md. SarifUz Zainan & Ors. Respondents 

WITH 

CIVIL APPEAL .NO. 1Q251 QW03 ra SLPfC) N».4445/j!2s 


Leave granted in both the SLPs. 

Common tjiiestions of law, in the backdrop of similar tacts, arise for 
decision in these two appeals. It would suffice for our purpose to notice 
facts of one of the cases. 

One or ilia respondents, a srudefii having ihk.ci? ius euucaiioii m 
(iovcri‘ul'ie;U Bovs HigiSiei Secondary School. passed die mati icui&uon 
examination conducted by the Board of Secondare Education, Assam, in 
the year I9vl . Thereafter. he passed higher secondary examination and 
then the B,Sc. examination in the year 1998. When he hied the writ 
petition, lie was undergoing a course of study in computers At that point 
of time, on October IT 1999 . he moved an application to the Board 



complaining that W. data of bnth w 3S wrongly mention^ m the school 

W ° Wfe " M#y * 1974 ‘ Whife ^ «« I <taU of birth was August I*. 

1975 ' ^ mStakCn d#to ' )f ^ « forwarded bv the school, bud crept 

into the Admit Card issued bx ij*. rw, .... 

. • - .Co. i„c oni-pctitioitei- student 

pleaded that he did not rrt i iu . ■ 

' of the correct date of birth 

“• M ** **»• m* « tote. * « mte 


tfie implications thereof mail 


vvas protnpK<i « the application. 


Joe application moved by the respondent to the Principal of the school, was 

tow*, in™ ,i« B«,i n» „„ d „ 

“ ~ « 1 « '«*»•. — «, ,™ r 

™ * “**< «»> ™l, filling ,1,, te„ 

Board examination the HU*. . ,+• u.' 

... ntj was wrongiv entered us 30.5 1974 

The Principal described the mM-ti-.- ««. ...u^ *• 

l “ kc ** Uer?ca! ^ci recommended for its 

correction ^ rh. Board did 1101 ^ am - 

— ~ v uvv^t. vn die application. Hie 

responded filed a wm petition’ in the High Coon. 

Tnr Board rm Sanitation o - . P . . . . 

* 6 ‘ * -‘ Vv ^eudat?v»ns tm ( ,*ndiu;t .4 

Examinations h;< lhe W , :! w |* ^ ^ u , w , n , ^ 

hunted m exercise of the posters conferred by Section 24 of the .Assam 
Seccndan Education Act. mi therein ,«er -.he Acf. for sbott) amt 
submit tStar a„ application moved beyond three yearn from me date cl 
issuance of certificate bj the Board was not liable to be entertained. Trie 



plea found favour with the High Court resulting intc 


g into dismissal oi trie writ 


petition. A writ appeal was preferred bv the respondent, the Division 
Bench has allowed the appeal, set aside the judgment of the learned Single 
Judge and allowed the relief sought for by the respondent bv Issuing a writ 
of mandamus to the Board TWforu p a , t? , 


\t the outset, the learned counsel for the uppvfiurtl- Board submitted 
that the Board was not interested m nullify mg the relief allowed to the two 
retpondenis herein. but it was nevertheless interested m having the tega! 
position settled inasmuch as the view of the law taken bv the Division 


uj-'pl WvftiU^ 


rectmcauons in tiie dales.- oi bifiii oi ihe applicants 


a% i cu;i ucu jxi u sc 


ceitiiicat.es issued to tiiem consequent upon then iuwiiig cleared the 
examinations conducted by the Board. A possibility oi unscrupulous 
applicants taking undue advantage oi the libera! view taken bv the High 
Court ma\ result into uon-senume cases also being cleared whereon there 
would be difficult to keen a check. In view of the submissions so made, wc 


propose to examine 


deal with and settle the- law us to the validity of 3 




A perusal of the judgment of the High Court shows that mainly two 
reasons have prevailed with the High Court in forming an opinion again* 
the Board and allowing relief to the wnl -petitioners. The Higli Court Hum 
held: firstly* that Section 24 of ilic Act contemplate > Emulations be mg 
made only for facilitating the working and functioning oi the Board lor the 
purpose of carrying out the provisions of the Act: the itegUadliosis cannv.» 
be so framed as to deprive any applicant ot the ugh? pi seeking con cu ion 
of date of birth by piouding a period ot limitation lor making the 
application; and secondly, any provision made in the Regulate* framed 
with the object of carrying out die provisions of the Statute cannot 
extinguish any right generally available to a person to get a «•*«*« 
corrected: no regulator? tnwaur* cm, m «mv ease, he absolute 5" ™" ,rc - 
• The teamed counsel for the appellant has disputed the correctness of these 
nmrwrfW laid down bv the High Court. Let us proceed to examine the 


The Board is consulted under the -Assam b$u*iKiai> 

1961 and derives its authority thereunder, iub-sectwn (1 > of S*»*<*« 24 
empowers ihe Board to make Regulations generaUy lor the 
carrying out the provisions of the Act Sub-section (2> oi Section c4 ny 
clauses (a) to -mi lavs down speciticaiiv tire subjects whereon the Board 
mav frame •Regulations without prejudice to the .generate? »1 the P" wu 
conferred bv sub-Scction { l ) 



Regulation S provides as under — 


8. CORRECTION OF DATE OF BIRTH. 
NAME, TITLE, ETC: 


( a) Date of Birth . Once the date or Birth is reported 
trv the Heads of the Recovriised High School' High 
LViaurassa- Htgrier Secondary School to the Board tit cue 
prescribed statement of candidates along with the 
application for the Examination and entered in five 
records of the Board, it will not be ottered except on 
grounds of wrong calculation or clerical error tor 
winch an application with the recommendation or the 
Head of the institute will have to be made to the Board 
through Inspector of Schools concerned who will 
verify the School records and submit report to the 
Board. The Secretary ot the Board may pass mdeis 101 
correction if he is satisfied that there was wrong report 
of the date of Birin due to wrong calculation or clerical 
error. 

Provided dial the Date of birth as 30‘ !t February M' 
\pnL 3 1* June. 3!'* September. 3P November and 
also 29 UI February excepinig that oi a leap ve*u be 

uniform! v corrected as the last date oi Month without 
any inference ro School. 

If anv inaccuracy creeps in ai the stage oi writing div 
certificates only, all other prior documents being 
correct in ail respect*, correction ut the Certitichie wiU 
be admissible if the application is received within o 
vears hom the date of issue oi certitkaie by the B*wd 
with necessary ices. 


Undoubtedly. the genera: power conferred on tnc Board by Seenon 
2-K 1 ) oi the Act is «* the parposc tf carrying «« -o eromict* of the - Vet. 
Under Section 24 ,2.. danse <d) provides the subject, on which Regulate., 



may be framed, as conducting examinations and publishing the results'. 
Clause (g) provides the subject as 'conditions under which candidates shtiil 
be admitted to the examinations oi the Board , it ts tx.?!. disputed, and could 


not have been, that the application form of a candidate seeking to 


participate in ait examination held by the Board has to be forwarded by the 
educational institution wherein he is studving. The application has to be 
duly, truly and hilly filled in. One of the infonxiiUlons required to be given 


is the age and date oi birth oi the suideiit. It ts common knowledge tnal the 
certificate issued by the Board either at the matriculation examination oc ni 


the higher secondarv level examination mentions* the elate oi nirtH >1 hie 
student. Such certificate is invariably accepted as a valuable piece oi 
evidence m proof of the date of birth and age of the applicant throughout 


his career ahead. The courts of law attach a high degree of probative value 
to the certificate and in the absence of anything to the contrar-, the date of 
birth, as entered in the ceniilcate. is accepted almost as binding. On me 
results of the examinations conducted by the Board having been published. 


the success li 


Ui wdiius.ua: 


tes are awarded certificates. 


j t ic i'&fii'te. idu'sC: 


mp - dale of birth, the institution in which the student has studied and su.it 
other particulars as are incorporated in the eenilieate are based on me 
information made available by the contents of the application term, "duett 


is scrutinized, veriried and forwarded by the wtihdion, m which thr 
student has studied. All these Piirticidars earn' whh them a F> ,nS! 



panful,™ ip ^ o^rdoftha 

institution are forwshed by the appiusaa* bimsalfand tb* appteant hHn,,8tt 
fift, j» and snbscrtbea *«« -ppitaatton seekmg ,-rv mthe *»*«**» 
conducted by the Board. It i» dlfficuU to »*»>* b* ^ parb.utur, 

would be false or incorrect so fat as the applicant > s concerned 
same time, fins procedure becomes a part of d* process ot conducting 
jvarrana titms and publishing the results as also die <**m>x* l * 
which the candidates shall be admitted to the «»»*» rfih* Bmt 
tSte two subjects covered by elapse* «k •& »<* b - &s '- tt,m v 

Section 24 of the Act. apart from the generality of die power «** * 
sub-Section CD of 24. ' it cannot, therefore. be eontended M the 

ma «er relating to certificates and as to correction of any «* «* thereto 

r + u, r , m tp r to make Regulations 
docs not fall within the purview of the , - 

conferred on the Board, 

., Ul f -A h**'* ^^recied m entn m a ecrunca .t* 
Nobody can daim a — 

.1 thst too the oov eoioying tin? 

solemnly issued by an educations, 

t 4 \ -j The right of ihv applicant lo have 

slants of 4 statutory Boats. unue, u.c * 

■ • -,-nani-d bv a dull w obligation on the 

an error or nustake con ecUu « aco.npamea 

. „ h . <he e^rf ,» «->wt - «*? ’ 

power exercisable by the 

. . bv # ;»■««» ««> »«— «* *■’*"* 
certificate issued by it= ***«• 



etc. — ail attach a very high degree of rehabfittys 4*gar 

made in the certificates issued by th# Board. The of 

power to correct entries in certificate and that loo without my > . limitation 
on exercise of such power would render die power itself arbitrary and may 
result in eroding the credibility of certificate issued b> the Board AVc, 
therefore, Had h difficult to uphold ilie contention that the applicant 
seeking correction of ei^ries m such certificate have any such right or 
vested iigilL 


Lastiv, the suharfg$roa e&otun also be countenanced dial the 
regulatory measure engrafted into the Regulation*; on the subject oi 
correction of errors in the certificates is absolute' m nature t he 
Regulation nermtts correction but subject only to reasonable tx^tricthms* 

Dclav defeats discretion and \o*& of 1 imitation destroys the remedy 
itself Delay amounting to laches results in th&cfu ol discretionary power 
being deified on prmolples of eqitiry . Loss of limitation resulting into 
depriving of the f®a®dy, is a principle based on public policy and utility 
and not equity alone There ought to be a mnit at bine by whic» httittat* 
affairs stand settled and uncertainly is? lost. Regulation cs comers a riglii on 


the applicant and a power coupled with an obligation on the Board u> make 
correction m the date of birth subject to the ground of wrong calculation or 


clerical error being made nut. \ reasonable procedure has been prescribed 
fhr processing die afpficsoci) through inspector of SchtK>ls who mmki 

e 



verify the school records and submit report to the Board so as to exclude 
from consideration the daimn other than those permissible within lire 
framework of Regulation 8, Power to pass order for correction ss vested on 
a functional' like Secretary of the Board. An inaccuracy creeping in 
at the stage of writing ihs u^iiiilcaCe^ only. though ait other prior 
documents are correct in all respects, is capable of being corrected within a 


period of three years from the date of issuance ot oerfiiicate. 

Three years period provided by the Regulation, is a very reasoiiaoie 
period. On the very date t*f issiuue* of the eeitificatr ttie eouccrtittd studwiu 
ig put to notice as to foe entries made in foe certiricate. Everyone 
remembers? bis age and date of birth The student would realize within no 
time that the date of birth a?, entered in the certificate t* not eorrod d fhat be 
so once the certificate is placed in his hand.,. Based on the certificate the 
applicant would seek admission elsewhere in an educational uismunou or 
might seek a job op career where he will have to mention has age m& -date 
ot birth. Even if lie tailed to notice the error on the date oi issuance or uu 
certificate, he would come to know the same shortly thereafter. Tims, the 

period of three yew*, as prescribed by Regulation 3, is quite reasonable. U 
is not something like prescribing a period of limitation for filing a sun. In* 
prescription of three veers is laving down of a dividing hue beiore which 
the ™ of the Board to make correct, on ought to he invoked and beyond 

which it may not be invoked. Belated appla-mio.*. »*' « be 

9 



.received: may open a pandora's box. Records ma v no* be available and 
evidence may have been lost. Such evidence - even convenient evidence - 
mav be brought into existence as may dely scrutiny, the proscription ot 


three years bar takes care of ail such situation The piovkum i* farther 
illegal nor beyond the punier of Section 24 of the \ct and also cannot be 


eaiad^ad^itrary 


unreason; 




The applicants sc 


rekina recihicaiion 


witiiii 


thr 


« WlU 




theni&eives and such 


prescription has a reasonable nexus with die purpose nought to be acmeved. 
No fault con be found tliereivith on the anvil oi .uiicm i* ♦*» “ ls: 


Constitution. 

For the foregoing reason.-*.. the uppcait> *te uffuv^d. * tv .c*dta.Mi 
the Division Bench *’f the High Court is set aside. However- as airc-.vn 
noted and in view of the very fair concession given by the '.earned coun e' 
for the appellant-Board, it is directed that this judgment snail not hate am 
effec t or bearing on the relief allowed to die two respondents herein in 

■i . ' „ _ > ^ 'j-ir ill j ! ji^ ) i i v^pVVtl * V 

correcting tne entries as iu umv o* i.*uu« *“^ v - 
certificates. No order as to the costs. 




( R.C, LAHO f I } 


,. |>fMMS . M .n-r^T 

(ASHOKBHAN > 

New Delhi: 

December 19, 2003 





